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OFFICE  OF  THE  FEDERAL  INSPECTOR 
FOR  THE  ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

10  CFR  Parts  1500  and  1502 

Functions,  Powers,  and  Duties;  and 
Organization 

agency:  Office  of  the  Federal  Inspector 
for  the  Alaska  Natural  Gas 
Treinsportation  System. 
action:  Final  rule. 

summary:  These  rules  state  for  the 
public  the  Office  of  the  Federal 
Inspector's  functions,  powers,  and 
duties,  and  its  organization.  Such  rules 
are  required  by  the  Administrative 
Procedures  Act,  5  U.S.C.  552(a)(1)(A) 
and  (B). 

EFFECTIVE  DATE:  Effective  on  April  16. 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ned  Hengerer,  General  Counsel, 
Office  of  the  Federal  Inspector,  ANGTS, 
Room  3407,  Post  Office  Building,  1200 
Pennsylvania  Avenue,  N.W., 

Washington.  D.C.  20044  (202)  275-1144. 
SUPPLEMENTARY  INFORMATION:  Because 
these  rules  fall  within  the  exceptions  of 
5  U.S.C.  553(a)(2)  and  (b)(A)  (as  relating 
to  agency  management  and 
organization),  the  normal  requirements 
of  notice  and  comment  do  not  apply. 
Therefore,  these  rules  are  being 
promulgated  as  final  and  are  effective 
immediately.  Similarly,  because  these 
rules  pertain  to  agency  management  and 
organization  (as  defined  in  Section 
1(a)(3)  of  Executive  Order  12291),  the 
regulatory  impact  analysis  requirements 
of  that  order  do  not  apply. 

Dated:  April  13, 1981. 

)ohn  T.  Rhett, 

Federal  Inspector. 

For  the  reasons  set  out  above,  the 
Federal  Inspector  hereby  amends  Title 
10  of  the  Code  of  Federal  Regulations  by 
adding  a  new  subchapter  A  consisting  of 
two  new  parts.  Parts  1500  and  1502,  and 
the  existing  Part  1506  Employee 
Standards  of  Conduct.  New  Parts  1500 
and  1502  read  as  follows: 

CHAPTER  XV— OFFICE  OF  THE 
FEDERAL  INSPECTOR  FOR  THE 
ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

SUBCHAPTER  A— GENERAL  PROVISIONS 

Part 

1500  Functions.  Powers  and  Duties. 

1502  Organization. 
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PART  1500— FUNCTIONS,  POWERS 
AND  DUTIES 

Subpart  A— General  Provisions 

Sec. 

1500.101  Purpose. 

1500.102  Seal. 

Subpart  B— Creation  and  Authority 

1500.201  Sumnriary. 

1500.202  Statutory  background. 

Subpart  C— Functions  and  Duties 

1500.301  Summary. 

1500.302  General  monitoring  and  oversight. 

1500.303  Permit  scheduling  and 
coordination. 

1500.304  Approval  of  systems,  plans,  and 
design. 

1500.305  Cost  control. 

1500.306  Enforcement  of  Federal  laws. 

PART  1502— ORGANIZATION 

Sec. 

1502.1  Purpose. 

1502.2  Status. 

1502.3  Federal  inspector. 

1502.4  Executive  policy  board. 

1502.5  Agency  authorized  officers. 

1502.6  Citizens  environmental  advisory 
committee. 

1502.7  Internal  organization. 

1502.8  Offices  and  hours. 

Authority:  Alaska  Natural  Gas 
Transportation  Act,  15  U.S.C.  719:  Decision 
and  Report  to  Congress  on  the  Alaska 
Natural  Gas  Transportation  System, 

Executive  Office  of  the  President,  Energy 
Policy  and  Planning,  issued  September  22. 
1977;  Reorganization  Plan  No.  1  of  1979,  44  FR 
33663  (June  12, 1979):  Executive  Order  12142 
of  June  21, 1979,  44  FR  36927  (June  25. 1979): 
and  5  U.S.C.  552(a)(1). 

PART  1500— FUNCTIONS,  POWERS, 
AND  DUTIES 

Subpart  A — General  Provisions 

§  1500.101  Purpose. 

This  part  is  intended  to  provide  a 
general  description  of  the  functions, 
powers,  and  duties  of  the  Office  of  the 
Federal  Inspector  for  the  Alaska  Natural 
Gas  Transportation  System  (OFI). 

§1500.102  Seal. 

(a)  The  OFI  has  adopted  an  official 
seal  of  which  judicial  notice  shall  be 
taken.  Its  description  is  as  follows:  A 
blue  circle  encircled  by  a  blue  band  with 
the  words  “Office  of  the  Federal 
Inspector,  Alaska  Natural  Gas 


Transportation  System"  encircling  the 
blue  band.  Inside  the  circle,  in  white,  are 
the  letters  “FI".  Above  the  letters  are 
three  white  symbols  representing 
natural  gas  flames.  The  symbols  get 
progressively  smaller  from  left  to  right. 

(b)  The  Official  Seal  of  the  OFI  is 
illustrated  as  follows: 


Subpart  B— Creation  and  Authority 

§1500.201  Summary. 

(a)  (1)  Congress,  in  its  1976  legislation 
clearing  the  way  for  the  Alaska  Natural 
Gas  Transportation  System  (ANGTS), 
included  the  requirement  that  a  Federal 
Inspector  be  appointed  to  assure  that 
the  project  be  built  as  timely  as 
possible,  without  excessive  cost 
overruns,  and  with  minimal  harm  to  the 
enviromnent. 

(2)  OFI  was  established  pursuant  to 
the  Alaska  Natural  Gas  Transportation 
Act  of  1976  (ANGTA),  15  U.S.C.  719; 
Reorganization  Plan  No.  1  of  1979,  44  FR 
33663  (June  12, 1979):  and  Executive 
Order  No.  12142,  44  FR  36927  (June  25. 
1979). 

(b)  The  Alaska  Natural  Gas 
Transportation  System  (ANGTS)  is  the 
statutory  designation  for  the  system 
chosen  by  the  President  pursuant  to  his 
statutory  authority  to  designate  a 
system  for  the  delivery  of  Alaska 
natural  gas  to  the  contiguous  states. 
Section  7(a)(4)  of  ANGTA.  The 
President  designated  an  overland 
pipeline  system  beginning  at  Prudhoe 
Bay  in  Northern  Alaska,  continuing 
through  Alaska  into  Canada.  The  system 
will  split  in  Southern  Alberta  into 
eastern  and  western  legs  terminating  in 
Dwight.  Illinois,  and  Antioch.  California, 
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respectively.  The  ANGTS  will  be 
designed  optimally  to  carry  2.0  to  2.5 
billion  cubic  feet  of  gas  per  day,  with 
greater  volumes  possible.  It  is  more  fully 
described  in  Section  2  of  the  Decision 
and  Report  to  Congress  on  the  Alaska 
Natural  Gas  Transportation  System 
(Decision)  Executive  Office  of  the 
President,  Energy  Policy  and  Planning, 
issued  September  22, 1977. 

§  1 500.202  Statutory  background. 

(a)  The  Alaska  Natural  Gas 
Transportation  Act  of  1976  (ANGTA). 

(1)  In  1976  ANGTS  was  given  priority 
status,  and  thus  removed  from  the 
standard  regulatory  process,  by 
ANGTA.  The  Congressional  purpose  of 
ANGTA  was  twofold:  to  provide  for  a 
sound  system-selection  decision, 
involving  the  President,  Congress,  and 
many  Federal  agencies;  and  to  expedite 
construction — once  a  system  was 
selected — through  a  number  of 
administrative  and  judicial  innovations. 
One  such  innovation  was  the  Federal 
Inspector. 

(2)  The  President  was  authorized  and 
directed  by  Section  7(a)(5)  of  ANGTA, 

15  U.S.C.  719(e),  to  appoint  either  a 
single  officer  or  a  board  as  Federal 
Inspector,  following  issuance  of  his 
decision  selecting  a  transportation 
system.  The  authorities  first  envisioned 
by  Congress  for  the  Federal  Inspector 
entail  monitoring,  as  contrasted  to 
actual  enforcement.  In  addition  to  the 
authority  to  establish  a  joint  monitoring 
agreement  with  Alaska,  to  monitor 
compliance  with  all  Federal  laws,  to 
compel  submission  of  information,  and 
to  report  to  the  President  and  Congress, 
the  Federal  Inspector  was  authorized  to 
monitor  closely  the  technical  aspects  of 
project  planning  and  execution. 

(b)  President’s  Decision.  (1)  In  1977 
the  Resident  selected  the  Alcan  (since 
changed  to  Alaskan  Northwest  Natural 
Gas  Transportation  Company)  project, 
as  he  issued  his  Decision  and  Report  to 
Congress  on  the  Alaska  Natural  Gas 
Transportation  System  (Decision), 
Executive  Office  of  the  President, 

Energy  Policy  and  Planning,  issued 
September  22, 1977.  In  Section  5  thereof, 
the  President  determined  that,  in  order 
to  ensure  coordinated  government 
oversight,  the  Federal  Inspector  must,  in 
addition  to  the  ANGTA  authorities 
(described  in  paragraph  (a)  of  this 
section)  have  “field-level  supervisory 
authority  over  enforcement  of  terms  and 
conditions  from  those  Federal  agencies 
having  statutory  responsibilities  over 
various  aspects  of  (ANGTS)”  [Id,,  at  a 
41-42).  He  concluded,  however,  that  the 
necessary  transfer  of  authorities  would 
have  to  await  a  reorganization  plan, 
which  in  turn  necessitated  compliance 


with  the  substantive  and  parliamentary 
requirements  of  the  Reorganization  Act 
of  1977,  5  U.S.C.  901,  et  seq. 

(2)  In  deferring  appointment  of  the 
Federal  Inspector  imtil  after  transmitting 
a  reorganization  plan  to  Congress,  the 
President  substantially  expanded  the 
Federal  Inspector  concept,  from 
Congress'  watchdog  to  the  focus  of  all 
enforcement  of  Federal  laws  related  to 
ANGTS.  Also  as  part  of  Section  5  of  the 
Decision,  the  President  further 
expanded  the  Federal  Inspector's 
authority  to  include  pre-approval  of  the 
many  important  planning  decisions  to  be 
made  by  the  ANGTS  sponsors.  This 
took  the  form  of  numerous  terms  and 
conditions  governing  construction  costs 
and  schedule,  safety  and  design,  and 
environmental  protection. 

(3)  These  myriad  terms  and  conditions 
have  the  force  of  law.  The  President  was 
authorized,  by  Section  7(a)(6)  of 
ANGTA,  to  include  them  in  his 
Decision.  And  because  the  Decision  in 
its  entirety  was  given  full  legal  effect, 
under  Section  8  of  ANGTA  by  joint 
resolution,  H.}.  Res.  621,  Pub.  L  95-158, 
95th  Cong.  1st  Sess.,  these  terms  and 
conditions  have  in  essence  become 
statutory  in  nature. 

(c)  Reorganization  Plan  and  Executive 
Order.  (1)  In  1979  the  OFI  was  actually 
established,  and  the  necessary  transfer 
of  authorities  accomplished  t^ugh. 
Reorganization  Plan  No.  1  of  1979.  First, 
the  OFI  was  transferred  “exclusive 
responsibility  for  enforcement  of  all 
Federal  statutes  relevant  in  any  manner 
to  preconstruction,  construction,  and 
initial  operation”  of  ANGTS.  Section  102 
of  the  Reorganization  Plan.  The  OFI  is  to 
enforce  the  legal  requirements  of  many 
Federal  agencies.  The  Environmental 
Protection  Agency  (EPA),  the  Army 
Corps  of  Engineers  (COE),  Department 
of  Transportation  (DOT),  Department  of 
Energy  (DOE),  Federal  ^ergy 
Regulatory  Commission  (FERC), 
Department  of  the  Interior  (DOI), 
Department  of  Agriculture  (USDA),  and 
Department  of  the  Treasury  (Treasury), 
and  their  respective  legal  authorities, 
are  specifically  enumerated  as  the  most 
likely  to  be  enforced  by  the  OFI  relative 
to  ANGTS.  The  OFI  was  also  charged 
with  enforcing  the  terms  and  conditions 
found  in  Section  5  of  the  Decision,  as 
well  as  fulfilling  the  monitoring  duties 
set  for  the  Federal  Inspector  in  Section 
7(a)(5)  of  ANGTA  and  the  supplemental 
enforcement  duties  found  in  Section  11 
of  ANGTA. 

(2)  Enforcement  and  monitoring 
constitute  only  part  of  the  OFI's 
authority  under  the  Reorganization  Plan. 
Under  Section  202(b).  for  example,  the 
OFI  is  to  coordinate  and  expedite  the 
permitting  activities  of  the  Federal 


agencies.  This  is  a  permit-scheduling 
function. 

(3)  Under  Section  202(a)  final 
enforcement  actions  of  the  OFI  are 
subject  to  judicial  review  only  under 
Section  10  of  ANGTA.  Thus,  complaints 
must  be  filed  with  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  the  challenged 
final  OFI  action.  Review  is  then 
expedited  (90  days)  and  of  limited 
scope. 

(4)  The  Reorganization  Plan  became 
effective  as  of  July  1, 1979,  as  per 
Executive  Order  12142.  And  with  the 
Executive  Order,  the  OFI  ofiicially  came 
into  existence. 

Subpart  C— Function  and  Duties 

§1500^01  Summary. 

Through  the  combination  of 
authorities  described  in  §  1500.202,  the 
OFI  oversees  every  aspect  of  ANGTS 
planning  and  execution.  For  ease  of 
understanding,  these  functions  (and  the 
underlying  legal  authorities)  are 
enumerated  under  five  major  groupings: 
general  monitoring  and  oversight 
(§  1500.302);  scheduling  of  permits  and 
other  governmental  authorizations 
(§  1500.303);  review  and  approval  of 
systems,  plans,  and  design  during 
planning  (§  1500.304);  cost  control 
(§  1500.305);  and  enforcement  of  Federal 
statutes  and  related  terms  and 
conditions  (§  1500.306). 

§  1500.302  General  monitoring  and 
oversight 

Monitoring  and  oversight  entails  the 
following  OFI  functions: 

(a)  Coordinating  enforcement  with 
Alaska.  The  OFI  is  to  establish  a  “joint 
surveillance  and  monitoring  agreement” 
with  the  State  of  Alaska  (§  7(a)(5)(A)  of 
ANGTA).  In  this  way  Federal  and  State 
enforcement  efforts  can  be  coordinated, 
to  avoid  conflicts  and  to  enhance 
efficiency.  The  OFI  may  also  work 
jointly  on  compliance  with  the  Lower  48 
states  traversed  by  ANGTS. 

(b)  Monitoring  compliance  with 
Federal  laws.  The  OFI  is  to  monitor 
compliance  with  applicable  Federal 
laws  and  terms  and  conditions  of  the 
many  Federal  permits  and  other 
authorizations  issued  for  ANGTS 

(§  7(a)(5)(B)  of  ANGTA).  This  includes 
compliance  with  the  terms  and 
conditions  attached  to  the 
authorizations.  * 

(c)  Monitoring  for  effective  planning. 
The  OFI  is  to  “monitor  actions  taken  to 
assure  timely  completion  of  construction 
schedules  and  the  achievement  of 
quality  of  construction,  cost  control, 
safety,  and  enviroiunental  protection 
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*  *  *”  (§  7(a)(5)(C)  of  ANGTA).  The 
breadth  of  this  monitoring  function 
requires  that  the  OFI  follow  the  various 
aspects  of  project  planning  and 
execution. 

(d)  Reporting  to  Congress  and  the 
President.  One  purpose  of  the 
monitoring  function  is  to  provide  the 
information  for  the  OFI’s  current  and 
periodic  reports  to  Congress  and  the 
President  on  the  status  of  ANGTS 
progress  (§  7(a)(5)(E)  of  ANGTA).  In  this 
regard,  the  OFI  publishes  a  quarterly 
report  on  the  status  of  ANGTS 
(§  7(a)(5)(E)  of  ANGTA).  This  is 
available  to  the  public  upon  request. 

§  1 500.303  Permit  scheduling  and 
coordination. 

(a)  The  Reorganization  Plan 
differentiates  between  permitting  (so- 
called  “nonenforcement”)  and 
enforcement,  only  the  latter  function 
being  transferred  to  the  OFI. 
Nevertheless,  the  OFI  is  responsible  for 
coordinating  and  expediting  the 
issuance  of  permits  and  other 
authorizations  by  the  Federal  agencies. 
Section  9(a)  and  (b)  of  ANGTA,  and 
Section  202(b)  of  the  Reorganization 
Plan.  OFI  coordination  can,  for  example, 
take  the  form  of  “requiring  submission 
of  scheduling  plans  for  all  permits;”  and 
“serving  as  die  ‘one  window’  point  for 
filing  for  and  issuance  of  all  necessary 
permits”  and  data  requests.  Section 
202(b)  of  the  Reorganization  Plan. 

(b)  This  coordination  function  goes 
beyond  mere  permit  scheduling.  It  also 
involves  the  OFI,  pursuant  to  Section 
202(b)  of  the  Reorganization  Plan,  in 
evaluating  the  many  discretionary  terms 
and  conditions  which  each  Federal 
agency  may  impose  on  ANGTS,  to 
assure  that  they  do  not  impair  project 
expedition,  as  per  Section  9(c)  of 
ANGTA. 

§  1500.304  Approval  of  systems,  plans, 
and  design. 

All  significant  systems,  plans,  and 
design  are  subject  to  OFI  scrutiny,  as  a 
precondition  to  commencement  of 
construction  (Section  5  of  the  Decision 
and  Section  102(h)(3)  of  the 
Reorganization  Plan).  Without  listing 
every  approval  requirement,  the 
following  are  the  most  significant: 

(a)  Management  plans.  Prior  to  final 
certification,  the  ANGTS  applicants 
must  provide  a  "detailed  overall 
management  plan”  for  OFI  approval 
(Section  5  of  die  Decision,  Condition 
I.I.).  Thus,  at  the  outset  the  applicant's 
overall  strategy  for  executing  the  project 
will  be  scrutinized. 

(b)  Execution  contracts.  Several 
aspects  of  the  contracts  with  execution 
contractors  (the  prime  contractor  for  any 


given  pipeline  spread)  must  be  approved 
by  the  OFI  (Section  5  of  the  Decision, 
Conditions  1.2, 1.3, 1.7,  and  1.8).  These 
include  contract  form  (if  other  than 
fixed-price),  bonding  and  other 
prequalification  requirements,  labor 
relations  procedure,  and  dispute 
procedures. 

(c)  Cost  and  schedule  control.  The 
applicants  must  provide  the  OFI  with 
detailed  "cost  and  schedule  control 
techniques”  [Id.,  Condition  I.4.).  This 
entails,  for  example,  manpower, 
material,  logistical,  and  equipment 
planning. 

(d)  Operating  strategies.  The  OFI 
must  approve  the  applicants’  operating 
strategies.  Equipment  supply,  repair 
facilities,  and  spare-part  inventories  are 
among  the  items  to  be  reviewed  [Id., 
Condition  I.6.). 

(e)  Design  review.  The  OFI’s  technical 
oversight  is  manifested  most  in 
approving  the  "final  design,  design-cost 
estimate,  and  construction  schedule”  for 
the  ANGTS  applicants  [Id.,  Condition 

I. 5.).  Because  construction  may  not  start 
until  final  design  is  approved,  this 
review  is  perhaps  the  OFI’s  primary 
means  for  assuring  proper  design  and 
planning,  as  well  as  assuring  the 
reasonableness  of  the  design-cost 
estimate. 

(f)  Quality  control  and  assurance.  The 
OFI  must  approve  the  procediures 
proposed  for  quality  control  and  quality 
assurance  during  construction  [Id., 
Condition  I.9.).  Apart  from  these 
procedures,  the  OFI  must  approve 
technical  construction  specifications 
and  seismic  monitoring  systems,  to 
assure  pipeline  safety  and  integrity  of 
design,  as  well  as  approve  plans  to 
assure  environmental  protection  [Id., 
Safety  and  Design  Conditions  11.2  and 

II. 6;  Environmental  Condition  III.2.). 

(g)  Procurement  review.  As  part  of  the 
bilateral  agreement  with  Canada 
relative  to  ANGTS,  the  OFI,  along  with 
the  Northern  Pipline  Agency  in  Canada, 
is  charged  with  endeavoring  "to  ensure 
that  the  supply  of  goods  and  services  to 
(ANGTS)  will  be  on  generally 
competitive  terms”  [Decision,  Section  7, 
paragraph  7(a)).  Because  sanctions  for 
violation  include  reopening  bids, 
procurement  review  occurs  during  the 
planning  process,  not  after-the-fact.  This 
review  is  accomplished  through  detailed 
reciprocal  procedures,  which  were 
established  by  a  "diplomatic  exchange 
of  notes”  and  subsequently  given 
regulatory  approval  by  the  FERC. 

§  1500.305  Cost  control. 

In  addition  to  the  cost-control  purpose 
and  effect  of  monitoring  (§  1500.302)  and 
systems  approval  (§  1500.304),  the  OFI 


has  additional  and  more  direct  cost- 
control  functions. 

(a)  The  Incentive  Rate  of  Return, 
developed  by  the  Federal  Energy 
Regulatory  Commission  (FERC),  is  to  be 
administered  by  the  OFI  during  planning 
and  construction.  Determination  of 
Incentive  Rate  of  Return,  Order  No.  31, 
Docket  No.  RM78-12,  issued  June  8, 

1979.  The  OFI  will  rule  on  design 
changes  prior  to  its  approval  of  the  final 
design  during  planning  and  construction 
[Determination  of  Incentive  Rate  of 
Return.  Order  No.  31,  Docket  No.  RM78- 
12,  issued  June  8, 1979.  The  OFI  cost 
estimate  and  on  scope  changes  during 
construction). 

(b)  both  by  transfer  of  enforcement 
functions  under  Section  102(d)  of  the 
Reorganization  Plan,  and  also  by 
delegation  from  the  FERC  pursuant  to 
Section  202(b)  of  the  Reorganization 
Plan,  45  FR  85511  (December  29, 1980), 
the  OFI  will  audit  expenditures  for  rate 
base  formation  and  accounting 
compliance.  This  audit  must  be 
performed  on  a  timely  basis  during 
construction  (Section  5  of  the  Decision, 
Finance  Condition  rv.2.). 

§  1500.306  Enforcement  of  Federal  laws. 

(a)  The  OFI’s  enforcement  function 
extends  to  “all  Federal  statutes  relevant 
in  any  manner  to  pre-construction, 
construction,  and  initial  operation”  of 
ANGTS.  Section  102  of  the 
Reorganization  Plan.  This  transfer 
includes,  but  is  not  limited  to,  the 
enforcement  functions  of  the  following 
agencies; 

(1)  The  Environmental  Protection 
Agency: 

Such  enforcement  functions  of  the 
Administrator  and  others  related  to 
compliance  with: 

(i)  National  Pollutant  Discharge 
Elimination  System  permits  (Section  402 
of  the  Clean  Water  Act  of  1977  (CWA)). 
These  permits  are  required  for  the 
discharge  of  pollutants  into  waters  iif 
the  U.S. 

(ii)  Spill  prevention,  containment,  and 
countermeasure  plans  (Section  311  of 
CWA).  These  plans  are  required  for 
major  nontransportation  oil  storage  at  ' 
camps  and  other  facilities. 

(iii)  Review  of  permits  issued  by  the 
Corps  of  Engineers  for  dredged  and  fill 
materials  (Section  404  of  CWA).  These 
permits  are  required  for  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  U.S. 

(iv)  New  Source  Performance 
Standards  (Section  111  of  the  Clean  Air 
Act).  Enforcement  of  standards  of 
performance  for  new  stationary  sources 
of  air  pollution  such  as  stationary  gas 
turbines  and  incinerators. 
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(v)  Prevention  of  Significant 
Deterioration  review  and  approval 
(Sections  160-169  of  the  Clean  Air  Act). 
Review  of  construction  or  modification 
of  most  stationary  air  emission  sources 
which  emit  over  100  tons  per  day  of  any 
air  pollutant. 

(vi)  Resource  Conservation  and 
Recovery  permits  (Resource 
Conservation  and  Recovery  Act  of  1976). 
Enforcement  of  permits  for  disposal  or 
chemical  destruction  of  hazardous 
wastes. 

(2)  The  U.S.  Army  Corps  of  Engineers. 
Such  enforcement  functions  of  the 
Secretary  of  the  Army  and  others 
related  to  compliance  with; 

(i)  Dredged  and  fill  material  permits 
(Section  404  of  CWA).  Enforcement  of 
permits  regulating  the  discharge  in 
waters  of  the  U.S.  of  dredged  materials 
and  pollutants  that  comprise  fill 
material. 

(ii)  Permits  for  structures  in  navigable 
waters  (Section  10  of  Rivers  and 
Harbors  Appropriation  Act  of  1899). 
Enforcement  for  permits  for  structures, 
including  piers,  break  waters, 
bulkheads,  revetments,  power 
transmission  lines,  and  aids  to 
navigation,  as  well  as  for  certain  work 
performed  in  navigable  waters. 

(3)  The  Department  of  Transportation: 
Such  enforcement  functions  of  the 
Secretary  of  Transportation  and  others 
related  to  compliance  with: 

(i)  The  Natural  Gas  Pipleine  Safety 
Act  of  1968  and  related  regulations.  This 
entails  a  comprehensive  oversight 
program  to  assure  quality  of 
construction  and  pipeline  integrity. 

(ii)  The  Federal  Aviation  Act  and 
related  authorizations  and  regulations, 
such  as,  proposed  private  airport 
facilities,  air  trafhc  limitations,  and 
height  requirements  for  structures  like 
microwave  transmitter  towers. 

(iii)  Permits  for  bridges  across 
navigable  waters  (Section  9  of  Rivers  & 
Harbors  Appropriation  Act  of  1899). 

(4)  The  Department  of  Energy  and  the 
Federal  Energy  Regulatory  Commission: 
Such  enforcement  functions  of  the 
Secretary  of  Energy,  the  Commission 
and  others  related  to  compliance  with: 

(i)  Certificates  of  public  convenience 
and  necessity  (Section  7  of  the  Natural 
Gas  Act). 

(ii)  Authorizations  for  importation  of 
natural  gas,  including  gas  imported  from 
Alberta  as  predeliveries  of  Alaska  gas 
(Section  3  of  the  Natural  Gas  Act). 
Enforcement  of  requirements  for 
facilities  necessary  to  transport  this  gas. 

(5)  The  Department  of  the  Interior: 
Such  enforcement  functions  of  the 
Secretary  of  the  Interior  and  others 
related  to  compliance  with: 


(i)  Grants  of  rights-of-way  and 
temporary  use  permits  for  Federal  lands 
(Section  28  of  Mineral  Leasing  Act). 
These  grants  and  permits  include  those 
for  gas  pipelines  and  related  facilities  on 
Federal  lands,  as  well  as  those  for 
related  temporary  uses,  such  as 
campsites,  roads,  communications  and 
monitoring  sites. 

(ii)  Land  use  permits  for  temporary 
use  of  public  lands  and  other  associated 
land  uses  (Section  302,  501,  and  503-511 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976).  These  permits 
provide  authority  for  temporary  use  of 
Federal  lands  in  addition  to  the 
authority  under  the  Mineral  Leasing  Act 
and  include  permits  for  field  work 
preparatory  to  applying  for  grants  of 
right-of-way  and  other  associated  uses. 

(iii)  Materials  sales  contracts  (the 
Materials  Act  of  1947).  These  permits 
concern  the  removal  of  mineral  or 
vegetative  material  from  public  lands. 

(iv)  Rights-of-way  across  Indian  lands 
(Rights  of  Way  Through  Indian  Lands 
Act).  Grants  of  rights-of-way  issued  by 
the  Secretary  after  tribal  consent. 

(v)  Removal  permits  (the  Materials 
Act  of  1947).  These  permits  also  concern 
removal  of  mineral  or  vegetative 
material  from  public  lands. 

(vi)  Approval  to  cross  national 
wildlife  refuges  (National  Wildlife 
Refuge  System  Administration  Act  of 
1966  and  Upper  Mississippi  River 
Wildlife  and  Fish  Refuge  Act).  Issuances 
of  permits  or  rights-of-way  or  permits  on 
wildlife  refuges  must  have  Interior 
approval  as  being  compatible  with  the 
purpose  for  establishing  the  refuge. 

(vii)  Wildlife  consultation  (Fish  and 
Wildlife  Coordination  Act).  Requirement 
for  consultation  with  Fish  and  Wildlife 
Service  as  to  the  effects  of  rights-of-way 
or  permits  on  vdldlife  resources. 

(viii)  Protection  of  certain  birds 
(Migratory  Bird  Treaty  Act  and  Bald  and 
Golden  Eagles  Protection  Act).  Interior 
is  responsible  for  protecting  migratory 
birds  and  eagles,  their  nests  and  eggs. 
Special  use  permits  or  waivers  are 
available  except  in  the  case  of  eagles. 

(ix)  Review  of  Corps  of  Engineers’ 
dredged  and  fill  material  permits 
(Section  404  of  CWA).  See  similar 
discussion  under  paragraph  (a)  of  this 
section,  EPA,  and  paragraph  (b)  of  this 
section,  the  Corps. 

(x)  Rights-of-way  across  recreation 
lands  (Land  and  Water  Conservation 
Fund  Act  of  1965).  Compliance  with 
restrictions  for  land  acquired  or 
developed  with  the  assistance  of  the 
Fund. 

(xi)  Historic  preservation  (National 
Historic  Preservation  Act  of  1966). 
Principally  consultation  on  the  effect  of 


system  activities  on  locations  covered 
by  the  Act. 

(xii)  Permits  issued  imder  the 
Antiquities  Act  of  1906.  Such  permits 
allow  certain  institutions  to  examine 
ruins,  to  excavate  archeological  sites 
and  to  gather  objects  of  antiquity  on  or 
from  Federal  lands. 

(xiii)  System  activities  requiring 
coordination  and  approval  under  the 
general  authorities  of: 

(A)  The  National  Trails  System  Act, 

(B)  The  Wilderness  Act, 

(C)  The  Wild  and  Scenic  Rivers  Act, 

(D)  The  National  Environmental 
Policy  Act  of  1969, 

(E)  The  Act  of  April  27, 1935,  dealing 
with  the  prevention  of  soil  erosion;  and 

(F)  An  Act  to  provide  for  the 
Preservation  of  Historical  and 
Archeological  Data. 

The  enforcement  functions  under 
these  Acts  generally  concern 
requirements  that  the  purposes  and 
protection  set  forth  in  the  Act  be 
observed,  or,  depending  on  the  specific 
statute,  at  least  be  taken  into  account,  in 
the  performance  of  system  activities. 

(xiv)  Equal  opportunity  regulations 
published  by  the  Department.  43  CFR 
Part  34.  These  regulations  require 
affirmative  action  to  assure  against 
discrimination  in  employment  and 
contracting  on  ANGTS.  Section  17  of 
ANGTA. 

(6)  The  Department  of  Agriculture: 
Such  enforcement  functions  of  the 
Secretary  of  Agriculture  or  other  related 
to  compliance  with: 

(i)  Associated  land  use  permits  under 
grants  of  rights-of-way  across  Federal 
lands  (Section  28  of  the  Mineral  Leasing 
Act  of  1920).  Similar  permits  to  those  of 
Interior  above  except  for  lands 
administered  by  USDA. 

(ii)  Land  use  permits  for  associated 
land  uses  (Section  501  and  503-511  of 
Federal  Land  Policy  and  Management 
Act  of  1976).  Similar  permits  to  those  of 
Interior  above  except  for  lands 
administered  by  USDA. 

(iii)  Land  use  permits  under  the 
Organic  Administration  Act  of  Jime  4, 
1897  and  Title  III  of  Bankhead-Jones 
Farm  Tenant  Act  of  1937.  Permits  for 
land  use  of  a  non  right-of-way  nature  for 
National  Forest  System  lands  (under  the 
first  Act)  and  National  Grasslands 
(imder  the  second  Act). 

(iv)  Removal  of  materials  under  the 
Materials  Act  of  1947.  Similar  permits  to 
those  of  Interior  above  except  for  lands 
administered  by  USDA. 

(v)  Removal  of  objects  of  antiquity 
(Antiquities  Act  of  1906).  Similar  permits 
to  those  of  Interior  above  except  for 
lands  administered  by  USDA. 
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(vi)  Construction  and  utilization  of 
national  forest  roads  (Roads  and  Trails 
System  Act  of  1964).  Permanent  or 
temporary  easements  issued  for  such 
roads. 

(vii)  System  activities  requiring 
coordination  and  approval  under  the 
general  authorities  of: 

(A)  The  National  Forest  Management 
Act  of  1976, 

(B)  The  Multiple  Use  Sustained-Yield 
Act  of  1960, 

(C)  The  Forest  and  Rangelands 
Renewable  Resources  Planning  Act  of 
1974. 

(D)  The  National  Trails  System  Act. 

(E)  The  Wilderness  Act, 

(F)  The  Wild  and  Scenic  Rivers  Act, 

(G)  The  Land  and  Water  Conservation 
Fund  Act  of  1965, 

(H)  The  Clean  Water  Act  of  1977, 

(I)  The  Fish  and  Wildlife  Coordination 
Act, 

(J)  The  Fish  and  Game  Sanctuaries 
Act, 

(K)  The  National  Historic  Preservation 
Act  of  1966, 

(L)  An  Act  to  provide  for  the 
preservation  of  Historical  and 
Archeological  Data, 

(M)  The  National  Environmental 
Policy  Act  of  1969, 

(N)  The  Watershed  Protection  and 
Flood  Prevention  Act, 

(O)  The  Soil  and  Water  Conservation 
Act  of  1977,  and 

(P)  The  Act  of  April  27, 1935,  dealing 
with  prevention  of  soil  erosion. 

The  enforcement  functions  under 
these  acts  generally  concern 
requirements  that  the  purposes  and 
protections  set  forth  in  the  acts  be 
observed,  or,  depending  on  the  specific 
statute,  at  least  be  taken  into  account,  in 
the  performance  of  system  activities. 

(7)  The  Department  of  the  Treasury: 
Such  enforcement  functions  of  the 
Secretary  of  the  Treasury  and  others 
related  to  compliance  with  permits  and 
regulations  for  interstate  transport  or 
storage  of  explosives. 

(8)  The  Department  of  Labor:  Pursuant 
to  memorandum  of  understanding, 
coordination  of  functions  to  assure 
compliance  with: 

(i)  The  Federal  Mine  Safety  and 
Health  Act  of  1977,  and 

(ii)  The  Occupational  Safety  and 
Health  Act  of  1970. 

Regulations  promulgated  pursuant  to 
these  acts  are  intended  to  reduce  lost 
work  time  resulting  from  workplace 
injuries  and  illnesses. 

(b)  The  specific  statutes  and 
regulations  listed  above  span  the  full 
spectrum  of  Federal  regulatory  law.  Be 
they  concerned  with  environmental 
protection,  pipeline  integrity,  public 
convenience  and  necessity,  or  public 


land  use,  these  statutes,  and  the 
resulting  regulations,  permits,  and  terms 
and  conditions,  require  the  OFI  to 
oversee  every  aspect  of  ANGTS 
construction. 

PART  1502~ORGANiZATION 

§1502.1  Purpose. 

This  part  is  intended  to  provide  a 
general  description  of  the  organization 
of  the  Office  of  the  Federal  Inspector 
(OFI).  More  detailed  information  can  be 
obtained  from  the  OFI  Public 
Information  Officer. 

§1502.2  Status. 

Pursuant  to  Section  101(a)  of 
Reorganization  Plan  No.  1  of  1979,  the 
OFI  was  created  as  an  independent 
establishment  in  the  Executive  Branch. 

It  is  not  a  component  of  any  department 
or  other  agency.  The  Federal  Inspector 
reports  to  the  Executive  Office  of  the 
President. 

§  1502.3  Federal  inspector. 

Pursuant  to  Section  101  (b)  of 
Reorganization  Plan  No.  1  of  1979,  the 
OFI  is  headed  by  a  Federal  Inspector. 
Pursuant  to  Section  7(a)(5)  of  ANGTA, 
the  Federal  Inspector  was  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate. 

§  1502.4  Executive  policy  board. 

Established  by  Executive  Order  No. 
12142,  the  Executive  Policy  Board  (EPB) 
is  composed  of  high-level 
representatives  of  the  Departments  of 
Labor,  Agriculture,  Energy,  Interior, 
Transportation,  the  U.S.  Army  Corps  of 
Engineers,  the  Federal  Energy 
Regulatory  Commission,  and  the 
Environmental  Protection  Agency.  The 
EPB  advises  the  Federal  Inspector  on 
policy  issues  and  the  exercise  of  OFI 
authorities  relating  to  enforcement 
actions  (Section  201  of  the 
Reorganization  Plan).  But  the  other 
functions  proposed  for  the  EPB  in  the 
Decision  were  transferred  to  the  Federal 
Inspector  {Id.). 

§1502.5  Agency  authorized  officers. 

Each  Federal  agency  which  has 
approval  authority  for  some  aspect  of 
the  project  must  appoint  an  Agency 
Authorized  Officer  (AAO)  to  represent 
that  agency  in  the  Federal  Inspector’s 
Office  (Section  101(c)  of  the 
Reorganization  Plan).  The  AAOs  work 
closely  with  their  agencies  and  are 
responsible  to  the  Federal  Inspector  for 
assuring  timely  completion  of  all 
necessary  actions  during  this  project.  In 
addition,  depending  on  the  degree  of 
delegation  from  the  Federal  Inspector, 
they  may  participate  in  major 
enforcement  actions  related  to  their 


agency’s  responsibilities  (Section  202(a) 
of  the  Reorganization  Plan). 

§  1502.6  Citizen’s  environmental  advisory 
committee. 

The  Federal  Inspector  has  established 
a  Citizens’  Environmental  Advisory 
Committee  to  advise  him  regarding 
environmental  issues  associated  with 
the  Alaskan  segment  of  the  System.  (45 
FR  41741,  June  20, 1980).  The  Committee 
provides  a  formal,  direct  channel 
through  which  views  of  the 
environmental  community  can  be  made 
known  to  the  Federal  Inspector. 

§  1502.7  Internal  organization. 

The  OFI  is  headed  by  the  Federal 
Inspector.  There  are  two  Deputy  Federal 
Inspectors,  one  responsible  for 
operations  in  Alaska  and  the  Irvine 
Office  and  the  other  responsible  for 
Lower  48  operations  and  the 
headquarters  offices.  An  Executive 
Director  coordinates  the  technical  and 
administrative  functions  of  the  OFI.  The 
following  organizational  components 
are  under  the  Federal  Inspector’s 
supervision: 

(a)  The  Office  of  the  General  Counsel. 
The  Office  of  the  General  Counsel 
provides  all  legal  services  to  the  Federal 
Inspector  on  matters  related  to 
environmental,  technical,  public  utility, 
contract,  administrative,  and  all  other 
laws  related  to  the  ANGTS. 

(b)  The  Office  of  Equal  Employment 
Opportunity/Minority  Business 
Enterprise/Labor.  The  Office  of  Equal 
Employment  Opportunity/Minority 
Business  Enterprise/Labor  (Office  of 
EEO/MBE/Labor)  monitors  all  external 
EEO  and  MBE  matters  including  the 
development  and  implementation  of  the 
affirmative  actions  plans  and 
regulations  required  by  Section  17  of 
ANGTA  and  Title  VII  of  the  Civil  Rights 
Act  of  1964.  This  office  also  administers 
the  OFI  EEO  program.  In  addition,  the 
Office  of  EEO/MBE/Labor  works  with 
organized  labor  and  the  sponsors  on 
EEO  and  other  labor-related  issues. 

(c)  The  Office  of  External  Affairs.  The 
Office  of  External  Affairs  is  responsible 
for  Congressional  and  Canadian  liaison, 
public  affairs,  and  intergovernmental 
affairs. 

(d)  The  Office  of  Administration.  The 
Office  of  Administration  is  responsible 
for  all  normal  personnel  and  financiiil 
management  functions,  including 
operation  of  the  OFI  management 
information  system.  In  addition,  this 
office  provides  contract  management, 
procurement,  internal  audit,  and  security 
functions. 

(e)  The  Office  of  Policy  Analysis.  The 
Office  of  Policy  Analysis  analyzes  major 
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policy  and  economic  issues  as  they  arise 
and  provides  program  evaluations  and 
special  organization  studies  for  the 
Federal  Inspector.  It  also  provides  policy 
oversight  and  program  assistance  on 
socioeconomic  impact  issues. 

(f)  The  Office  of  Engineering  Review, 
The  Office  of  Engineering  Review 
reviews  pipeline  design  and 
construction  plans,  quality  assurance 
and  control  programs,  change  orders 
and  requests,  cost  estimates,  and 
provides  both  compliance  guidance  and 
technical  advice  and  assistance  for  field 
inspections. 

(g)  The  Office  of  Environmental 
Review.  The  Office  of  Environmental 
Review  has  functions  which  are  similar 
to  those  of  the  Office  of  Engineering 
Review,  except  that  this  office  focuses 
its  attention  on  solving  environmental 
problems.  Although  structurally 
separate,  these  two  units  work  closely 
to  ensure  that  both  engineering  and 
environmental  considerations  are 
addressed  in  a  coordinated  manner. 

(h)  The  Office  of  Audit  and  Cost 
Analysis.  The  Office  of  Audit  and  Cost 
Analysis  implements  the  incentive  rate  " 
of  return  mechanism  and  conducts 
audits  of  the  sponsors’  records  for 
purposes  of  rate  base  formation.  It  is 


also  responsible  for  assuring  that  the 
project  sponsors  establish  and  maintain 
effective  cost-control  and  other 
management  systems.  These  activities 
enable  the  Federal  Inspector  to  quickly 
determine  the  impact  of  major  decisions 
on  cost  and  scheduling  and  to  anticipate 
any  potential  significant  cost  or 
schedule  deviations  on  the  part  of  the 
project  sponsors. 

(i)  The  Office  of  Permits.  Scheduling, 
and  Compliance.  The  Office  of  Permits, 
Scheduling,  and  Compliance  tracks, 
expedites,  and  coordinates  Federal 
permit  issuance.  It  also  monitors 
resource  requirements,  generally 
oversees  the  regulatory  process  by 
working  with  and  advising  the  field 
staff,  provides  guidance  and  criteria  on 
the  enforcement  of  terms  and 
conditions,  laws,  and  regulations  and 
administers  the  joint  surveillance  and 
monitoring  agreement 

(j)  Field  Offices  in  Alaska.  San 
Francisco,  and  Omaha.  Field  Offices  in 
Alaska,  San  Francisco,  and  Omaha  are 
responsible  for  monitoring  any 
preconstruction  activities,  serve  as  the 
“one  window”  for  processing  permit 
applications,  and  monitor  all 
construction  and  initial  operation 
activities  for  the  Alaska,  Western  and 


Eastern  legs  of  the  project.  The  field 
offices  also  enforce  laws,  regulations, 
and  the  terms  and  conditions  of  all 
permits,  grants,  certificates,  and  notices- 
to-proceed. 

§  1502.8  Office  and  hours. 

(a)  Offices  of  the  OFI  are  in  the 
following  locations: 

(1)  Headquarters.  Room  2407,  Post 
Office  Building,  1200  Pennsylvania 
Avenue,  N.W.  Washington,  D.C.  20044; 

(2)  San  Francisco.  Room  767,  Matson 
Building,  215  Market  Street,  San 
Francisco,  California  94105; 

(3)  Irvine.  1st  Floor,  2302  Martin  Drive. 
IrWie,  California  92715; 

(4)  Anchorage.  605  West  Foiulh 
Avenue,  Pouch  6619,  Anchorage,  Alaska 
99502; 

(5)  Fairbanks.  Suite  400,  Central 
Office  Building,  1001  Noble  Street 
Fairbanks,  Alaska  99701;  and 

(6)  Omaha.  Suite  350, 11414  West 
Center  Road,  Omaha,  Nebraska  68144. 

(b)  Business  hours  are  from  8:30  a.m. 
to  5:00  p.m.  in  Washington,  from  8:00 
a.m.  to  5  p.m.  in  Irvine,  and  from  7:30 
a.m.  to  4:00  p.m.  in  all  other  locations. 
Offices  are  open  Monday  through 
Friday,  except  for  Federal  holidays. 

(FR  Doc.  81-1169a  Fded  4-15^11: 8:45  am] 

BILLING  CODE  6820-AW-M 
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OFFICE  OF  THE  FEDERAL  INSPECTOR 
FOR  THE  ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

10  CFR  Part  1534 

Enforcement  Procedures  for  Equal 
Opportunity  Regulations 

agency:  Office  of  the  Federal  Inspector 
for  the  Alaska  Natural  Gas 
Transportation  System. 
action:  Final  rule. 

SUMMARY:  These  rules  institute 
procedures  by  which  the  Office  of  the 
Federal  Inspector  (OFI)  will  enforce 
existing  equal  opportunity  regulations 
applicable  to  the  Alaska  Natural  Gas 
Transportation  System  (ANGTS)  (43 
CFR  Part  34).  They  detail  OFI 
compliance  review,  complaint 
investigation,  conciliation,  and 
administrative  and  judicial  enforcement, 
relative  both  to  employment 
discrimination  and  to  affirmative  action 
plans  for  employment  and  contracting. 
EFFECTIVE  DATE:  These  rules  are 
effective  April  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Alexander,  Director,  Equal 
Employment  Opportunity,  Minority 
Business  Enterprise,  Office  of  the 
Federal  Inspector  (ANGTS),  Room 
3212,  Post  Office  Building,  1200 
Pennsylvania  Ave,  NW.,  Washington, 

.  D.C.  20044  (202)  275-1157 
Mr.  Rhodell  Fields,  Deputy  General 
Counsel.  Office  of  the  Federal 
Inspector  (ANGTS),  Room  3407,  Post 
Office  Building,  Washington,  D.C. 

20044  (202)  275-1144 
Ms.  Marcia  D.  Connelly,  Attorney- 
Advisor,  Office  of  the  Federal 
Inspector  (ANGTS),  Room  3407,  Post 
Office  Building,  Washington,  D.C. 
20044  (202)  275-1144 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  17  of  the  Alaska  Natural  Gas 
Transportation  Act  (ANGTA),  15  U.S.C. 
Section  719o,  and  Condition  11  of  the 
President’s  Decision  and  Report  to 
Congress  on  the  Alaska  Natural  Gas 
Transportation  System  (Decision), 
approved  by  H.).  Res.  621,  Pub.  L.  95-158 
(1977),  mandate  that  Federal  agencies — 
by  conditioning  the  various  ANGTS 
permits  and  other  approvals — assure 
affirmative  action  against  discrimination 
for  employment  and  contracting  on 
ANGTS.  On  May  12, 1980,  these 
agencies  (through  the  Department  of  the 
Interior)  published  final  rules  to  meet 
this  statutory  mandate,  enforcement  of 
which  was  left  to  the  Federal  Inspector 
(43  ere  Part  34;  45  FR  31095,  May  12. 
1980). 

Section  34.10(d)  of  these  equal 


opportunity  regulations  provides  for  the 
OFI  to  establish  enforcement 
procedures,  which  will  be  incorporated 
as  an  amendment  to  these  regulations. 
The  rule  issued  today  by  the  OFI 
constitutes  such  enforcement 
procedures.  These  procedures  will 
appear  as  a  new  Part  1534  in  Title  10  of 
the  Code  of  Federal  Regulations. 

Because  the  OFI  is  promulgating  these 
procedures,  they  must  appear  in  the 
OFTs  own  regulations,  which  are 
codified  at  10  CFR  Chapter  15. 
Nevertheless,  upon  publication  of  the 
final  enforcement  procedures,  the 
Department  of  the  Interior  will  then 
reprint  the  OFI's  Part  1534  in  43  CFR 
Part  34. 

II.  Comments 

On  September  11, 1980,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register,  providing  that 
comments  be  filed  with  the  Office  of  the 
Federal  Inspector  by  October  10, 1980. 
Tjiere  were  two  sets  of  comments 
submitted.  The  Alaskan  Northwest 
Natural  Gas  Transportation  Co.,  Pacific 
Gas  Transmission  Co.  and  Northern 
Border  Pipeline  Co.  (Sponsors)  filed  joint 
comments.  The  Center  for  National 
Policy  Review  (Catholic  University 
School  of  Law)  also  submitted 
comments. 

A.  The  Sponsors  contend  that 
“possible  spot  on  site  review”  provided 
for  in  §  1534.2(a)  of  the  enforcement 
regulations  is  an  inappropriate  method 
for  an  initial  compliance  review.  They 
maintain  that  “(tjhe  true  nature  of 
employment  opportunities  and  minority 
business  opportunities  cannot  be 
determined  by  a  brief  and  unannounced 
on-site  visit.”  Consequently,  they 
recommend  that  this  provision  be 
deleted,  and  that  advance  notice  be 
given  of  any  on-site  visits  so  that 
“appropriate  records  may  be  gathered 
and  presented  for  meaningful  review.” 

OFI  finds  that  the  Sponsors  have 
failed  to  show  that  spot  on-site  reviews 
are  inappropriate.  Consequently,  they 
will  be  retained.  The  Federal  Inspector 
does  plan  to  provide  notice  for  formal 
on-site  reviews.  (See  §  1534.2(b)) 
Moreover,  OFI  plans  to  review  carefully 
all  pertinent  data  to  ascertain  whether  a 
sponsor  or  contractor  is  in  compliance 
with  the  applicable  affirmative  action 
plans.  Nonetheless,  OFI  believes  that 
spot  on-site  reviews  constitute  a  viable 
method  of  compliance  review. 

The  Sponsor’s  comments  seem  to 
suggest  that  spot  checks  would  be  the 
sole  method  of  compliance  review. 
Perhaps,  if  that  were  the  case,  their 
objections  would  be  valid.  However, 
spot  checks  represent  only  one  of 
several  methods  that  will  be  utilized  to 
monitor  compliance.  Spot  checks  could 


determine  the  size  and  composition  of  a 
sponsor’s  or  contractor’s  on-site 
workforce  at  any  given  time.  While  they 
will  not  lead  to  a  determinative  finding 
of  compliance  or  non-compliance,  they 
can  serve  as  a  starting  point.  For 
instance,  if  a  spot  check  revealed  a 
dearth  of  minorities  on  the  workforce  at 
any  given  point  in  time,  the  particular 
sponsor  or  contractor  would  have  an 
adequate  opportunity  to  show  that  it 
nonetheless  is  in  compliance.  Therefore, 
OFI  finds  that  the  utilization  of  spot 
checks  as  a  means  of  monitoring 
compliance  with  ANGTS  equal 
employment  regulations  is  useful.  In 
these  circumstances,  spot  checks 
constitute  a  viable  method  of 
compliance  review  and  should  be 
retained  in  these  enforcement 
regulations. 

B.  Pursuant  to  §  1534.3(a)(1),  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  will  process  all  complaints 
alleging,  employment  discrimination 
within  its  jurisdiction.  However,  the  OFI 
may  become  involved  in  cases 
processed  by  EEOC  under  certain 
circumstances.  Section  1534.3(a)(2) 
provides  that  when  it  appears  that 
EEOC’s  efforts  at  conciliation  may  fail, 
the  OFI  may  then  attempt  such 
conciliation.  Where  conciliation  fails, 
the  OFI  after  consulting  with  the  EEOC, 
may  pursue  an  enforcement  action. 

The  Sponsors  contend  that  “such 
potentially  overlapping  enforcement 
actions  would  be  extremely  unwise.” 
They  also  maintain  that  duplication  of 
effort  would  result  from  the  procedures 
established  to  handle  complaints 
alleging  both  employment 
discrimination  and  violation  of  an 
approved  affirmative  action  plan.  They 
acknowledge  that  the  preamble  to  the 
proposed  regulations  states  that  the 
former  allegations  will  be  processed 
under  the  MOU  and  the  latter 
allegations  by  the  OFI.  However,  they 
believe  that  this  division  of 
responsibility  could  possibly  render  the 
policy  of  deferral  to  the  EEOC 
meaningless. 

In  other  words  they  anticipate  that 
most  employment  discrimination 
complaints  will  also  allege  violations  of 
affirmative  action  plans. 

With  respect  to  the  Sponsor's  first 
objection,  the  OFI  does  not  find  the 
complaint  investigation  procedures 
duplicative.  They  are  in  fact, 
complimentary.  In  situations  where  it 
appears  that  EEOC’s  efforts  at 
conciliation  may  fail,  the  OFI  then 
attempts  conciliation.  The  procedures 
are  not  utilized  concurrently.  Moreover, 
OFI  conciliation  is  attempted  prior  to 
judicial  enforcement  action  by  either  the 
OFI  or  EEOC.  If  OFI’s  conciliation 
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efforts  are  successful,  protracted  court 
action  is  avoided. 

However,  in  situations  where  both 
EEOC  and  OFI  conciliation  efforts  have 
failed,  either  the  EEOC  may  take 
enforcement  action  under  Title  VII  of 
the  Civil  Rights  Act,  or  the  OFI  may 
pursue  its  own  enforcement  action, 
under  §  1534.5.  Although  EEOC  will 
process  most  complaints  of  employment 
discrimination,  there  may  be  situations 
where  the  OFI,  nonetheless,  may  decide 
to  become  involved  to  carry  out  its  own 
statutory  and  regulatory  mandate.  While 
regular  OFI  involvement  in  complaints 
alleging  employment  discrimination  is 
not  contemplated,  §  1534.3(a)(2) 
provides  the  necessary  flexibility  to 
allow  it  to  become  involved  in  those 
circumstances  where  it  determines  that 
its  participation  is  warranted. 

In  addressing  the  question  of  dual 
complaints,  the  OFI  stated  in  the 
preample  of  its  notice  of  proposed 
rulemaking  that  “to  the  extent  that  dual 
complaints  allege  without  any  basis 
violation  of  aftirmative  action  plans,  the 
OFI  will  summarily  reject  these 
complaints.”  The  OFI  is  under  no 
obligation,  legal  or  otherwise,  to 
entertain  spurious  complaints.  However, 
since  the  OFI  has  clearly  stated  its 
position  on  how  these  complaints  will 
be  handled,  it  is  unnecessary  to 
incorporate  that  statement  into  the  body 
of  the  regulations. 

C.  The  Sponsors  have  seized  upon  the 
language  in  the  preamble  that 
“compliance  should  be  readily  revealed 
*  *  *  in  the  light  of  the  quantitative 
nature  of  the  goals  and  timetables.”  The 
Sponsors  contend  that  this  statement 
suggests  that  OFI  will  determine 
compliance  by  simply  comparing  two 
sets  of  numbers,  rather  than  by  judging 
the  “good  faith  efforts”  made  to  achieve 
goals. 

Judicial  decisions  have  recognized 
and  condoned  the  establishment  of 
goals  and  timetables  to  achieve  a 
desirable  diverse  workforce.  See,  United 
Slteehvorkers  of  America  v.  Weber,  443 
L'.S.  193  (1979).  Goals  and  timetables  are 
a  useful  measuring  and  monitoring 
device  to  assess  the  progress  of  an 
affirmative  action  program.  The  OFI  will 
only  use  goals  and  timetables  as  one 
factor  in  evaluating  compliance  with  an 
approved  affirmative  action  plan. 
However,  any  great  disparity  between 
program  goals  and  the  workforce  is  an 
indication  that  further  investigation  and 
evaluation  is  warranted.  Any 
compliance  review,  however,  will 
evaluate  the  “good  faith  efforts”  of  the 
particular  sponsor,  contractor  or 
subcontractor  to  comply. 

D.  The  Sponsors  note  that  §  1534.4, 
particularly  paragraphs  (b).  (c)  and  (e). 


fails  to  provide  for  notice  to  the 
appropriate  recipient  of  OFl's 
compliance  related  determinations 
where  complaints  are  directed  solely  at 
a  contractor  or  subcontractor.  Although 
they  acknowledge  that  the  preamble 
states  that  they  would  in  fact  receive 
such  notiHcation,  they  believe  that  such 
a  requirement  should  be  clearly 
embodied  in  the  text  of  the  regulations. 
OFI  believes  that  the  Sponsor’s 
observation  is  valid.  Consequently,  a 
new  §  1534.4(f]  will  be  added  to  provide 
for  notice  to  the  appropriate  recipient 
where  a  complaint  is  directed  solely  at  a 
contractor  or  subcontractor.  Prior 
§  §  1534.4(f)  and  1534.4(g)  shall  be 
redesignated  §§1534.4(g)  and  1534.4(h) 
respectively. 

E.  Section  1534.4(c)(4)  provides  that 
where  a  contractor  or  subcontractor 
appears  to  be  in  possible 
noncompliance,  die  appropriate 
recipient  has  an  obligation  to  assist  the 
OFI  in  achieving  voluntary  compliance. 

If  the  recipient  fails  to  assist  OFI,  that 
may  itself  constitute  noncompliance 
with  the  regulations. 

The  Sponsors  have  voiced  objection 
to  this  requirement.  First,  they  indicate 
that  in  order  to  assist,  the  recipient  must 
have  knowledge  of  the  allegations 
against  the  contractor  or  subcontractor. 
Secondly,  they  are  unclear  as  to  what 
OFI  intends  by  the  use  of  the  word 
assist.  Their  objection  appears  to  be 
strongest,  “if  the  OFI  intends  this 
language  to  require  it  to  utilize  financial 
leverage,  or  any  other  t3rpe  of  leverage, 
to  pressure  a  contractor  or 
subcontractor  to  take  a  particular  action 
prior  to  any  hearing  or  impartial 
determination  of  the  matter  at  issue.” 
(Sponsors  comments  at  p.  10.) 
Consequently,  the  Sponsors  suggest  that 
this  provision  be  deleted  in  its  entirety. 
However,  if  the  OFI  retains  the 
provision,  they  believe  that  it  should 
recognize  a  very  limited  duty  to  assist. 

The  OFI  finds  the  Sponsor’s  comments 
on  this  issue  unpersuasive.  In  response 
to  the  Sponsor’s  first  objection,  it  should 
be  noted  the  §  1534.4(c)(4)  specifically 
provides  for  notice  to  the  recipient  of  the 
preliminary  finding  directed  to  the 
contractor  or  subcontractor.  Moreover,  a 
new  §  1534.4(f)  has  been  added  to 
assure  that  the  appropriate  recipient  will 
receive  notice  of  OFI  compliance 
determinations  where  a  complaint  is 
directed  solely  at  a  contractor  or 
subcontractor.  In  these  circumstances, 
the  recipient  will  have  actual  knowledge 
of  the  case  and  be  in  a  position  to  lend 
assistance. 

With  respect  to  the  second  objection, 
the  Sponsor’s  comments  fail  to  recognize 
that  they  are  ultimately  responsible  for 
achieving  the  goals  refiected  in  their 


affirmative  action  plans.  If  particular 
contractors  or  subcontractors  fail  to 
comply,  then  the  appropriate  recipients 
would  not  be  able  to  meet  their  goals. 
Hence,  the  “assist”  provision  not  only 
encourages  recipients  to  promote 
actively  voluntary  compliance,  it 
requires  them  to  do  so.  'This  does  not,  as 
the  Sponsors  suggest,  force  them  to 
perform  the  fimctions  of  a  federal 
“compliance  agency.”  It  is  simply  a 
mechanism  to  facilitate  maximum 
Sponsor  participation  in  achieving  the 
affirmative  action  goals  reflected  in  their 
respective  plans.  The  OFI  does  not 
perceive  any  fundamental  unfairness  in 
this  process. 

F.  The  Sponsors  raised  several 
objections  to  the  Federal  Inspector’s 
inclusion  of  a  stop  work  order  provision, 
§  1534.5(c).  A  stop  work  order  would  be 
invoked  only  in  cases  where  a  sponsor, 
contractor  or  subcontractor  has 
consistently  and  substantially  failed  to 
meet  its  approved  a^rmative  action 
plan  so  as  to  seriously  jeopardize  the 
overall  equal  opportunity  goals  of 
Section  17  of  ANGTA  and  the  Part  34 
Equal  Opportunity  Regulations  for 
ANGTS. 

The  Sponsors  challenge  the  legality  of 
the  stop  work  order  provision. 

According  to  the  Sponsors,  the  OFTs 
legal  authority  does  not  contemplate  this 
type  of  enforcement  provision  for  equal 
opportunity  matters.  They  contend  that 
this  type  of  sanction  is  limited  to 
incidents  which  pose  a  serious  or 
immediate  threat  to  the  environment  or 
public  safety. 

The  stop  work  order  provision  is  also 
criticized  as  inappropriate  injunctive 
relief,  since  monetary  damages  would 
make  whole  any  victim  of  a  violation. 
The  Sponsors  assert  that  a  stop  work 
order,  even  if  limited  to  the  specific 
project  activity,  would  be  inconsistent 
and  incompatible  with  the  expeditious 
and  cost  efficient  construction  of 
ANGTS. 

Albeit  for  diverse  reasons,  the  Center 
for  National  Policy  Review  and  the 
Sponsors  objected  to  the  provisions, 

§§  1534.5(c)(l)(iv)  and  1534.5(c)(2)(ii), 
providing  for  an  informal  conference 
and  a  hearing  prior  to  the  invocation  of 
a  stop  work  order.  The  Center  for 
National  Policy  Review  questions  the 
necessity  for  an  informal  conference  on 
the  premise  that  the  respondent  will 
have  had  ample  opportunity  to  provide 
evidence,  argue  its  case  and  voluntarily 
comply.  The  Sponsors  assert  that  the 
proposed  hearing  procedure  lacks 
fairness. 

After  careful  review  and  analysis  of 
the  comments,  the  OFI  makes  no 
modification  of  the  procedures 
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pertaining  to  stop  work  orders,  10  CFR 
1534.5(c).  The  FERC  Order  issued  on 
February  26, 1980  (Docket  No.  78-123,  et 
al),  attaching  conditions  to  the 
certificate  of  public  convenience  and 
necessity  issued  to  the  respective 
sponsors,  contains  a  stop  work  order 
provision  which  the  Federal  Inspector 
may  impose  under  certain  specific 
conditions  and  procedures.  The  FERC 
issued  an  order  on  May  8, 1980  which 
appended  to  the  certificates  of  public 
convenience  and  necessity  the  Part  34 
Equal  Opportunity  Regulations  for 
ANGTS.  Likewise,  the  DOI  Stipulations, 
section  1.17,  attached  to  the  grants  of 
right-of-way  across  Federal  lands  have  a 
similar  stop  work  order  provision. 

It  is  clear  from  a  subsequent  FERC 
order  that  the  stop  work  order  provision 
is  not  limited  to  environmental  and 
public  safety  matters.  In  denying  the 
State  of  Alaska’s  petition  for  rehearing 
on  the  applicability  of  a  stop  work  order  . 
on  state  lands,  the  Commission 
concluded  that  the  stop  work  order  may 
be  used  against  serious  and  immediate 
problems  beyond  those  jeopardizing  the 
environment  and  safety: 

*  *  *  The  provisions  of  the  condition  are 
primarily  procedural  in  nature,  and  do  not  list 
or  delimit  the  factual  situations  which  might 
justify  or  necessitate  the  issuance  of  a  stop 
work  order.  Those  matters  are  left  to  the 
judgement  and  discretion  of  the  Inspector. 
Thus,  if  and  whenever  the  Inspector,  in  his 
judgement,  determines  that  there  exists  a 
“serious  and  immediate  problem  which 
requires  the  cessation  of  a  particular 
construction  activity,"  the  Inspector  is 
authorized  to  issue  a  stop  work  order 
(pursuant  to  the  prescribed  procedures).  The 
“problem”  need  not  arise  out  of  the  specific- 
terms  and  conditions  of  a  Federal  license, 
permit  or  certificate;  *  *  *  (FERC  April  28, 
1980  Order,  at  3)  *  *  *  we  recognize  that  a 
problem  can  be  serious  and  immediate  (e.g.,  a 
construction  problem),  justifying  issuance  of 
a  stop  work  order,  without  entailing  a  hazard 
to  health,  safety,  or  the  environment  *  *  * 

[Id.  at  4,  n.  4) 

***** 

Moreover,  this  type  of  injunctive  relief 
is  similar  to  measures  provided  for  in 
analogous  situations;  the  TAPS  Equal 
Opportunity  enforcement  regulations 
and  in  Executive  Order  No.  11246, 
section  209(5)  (to  sanction  government 
contractors  or  subcontractors).  The 
TAPS  Equal  Opportunity  compliance 
regulations,  43  CFR  27.9(c),  permitted 
the  Secretary  of  the  Interior  to 
terminate,  suspend  or  refuse  to  grant  or 
continue  the  Federal  authorization 
w'here  the  contractor  refused  to  observe 
or  substantially  comply  with  applicable 
Equal  Opportunity  laws  and  regulations. 
Pursuant  to  Executive  Order  No.  11246. 

§  209(5),  the  Secretary  of  Labor  has  like 


options  for  dealing  with  a  recalcitrant 
government  contractor  or  subcontractor. 

Further,  the  stop  work  order  provision 
is  limited  to  situations  where  a  sponsor, 
contractor  or  subcontractor  has 
consistently  and  continually  failed  to 
comply  with  its  approved  affirmative 
action  plan  to  the  extent  that  such 
noncompliance  has  seriously 
jeopardized  the  overall  equal 
employment  opportunity  goals  of  §  17  of 
ANGTA  and  the  Part  34  regulations. 
Contrary  to  the  tenor  of  the  Sponsor’s 
Comments,  stop  work  orders  will  not  be 
imposed  as  remedies  for  individual 
victims  of  discrimination.  To  the  extent 
they  contend  that  damages  are  sufficient 
to  compensate  for  that  type  of  injury,  the 
OFI  agrees.  However,  damages  are 
inadequate  if  the  viability  of  the  entire 
affirmative  action  program  is 
threatened.  As  has  been  repeatedly 
emphasized,  stop  work  orders  will  be 
issued  only  where  a  recipient,  contractor 
or  subcontractor  fails  to  meet  its 
approved  affirmative  action  plan  to  such 
an  extent  that  the  equal  opportunity 
objectives  of  Congress  and  the  President 
will  be  thwarted. 

The  informal  conference  and  hearing 
prior  to  the  issuance  of  a  stop  work 
order  afford  due  process  that  exceed 
statutory  and  regulatory  requirements. 
None  of  the  pertinent  authorities,  §  17  of 
ANGTA,  the  FERC  Order  of  February 
26, 1980,  the  DOI  Stipulations,  or  the 
Part  34  regulations  require  a  full  scale 
administrative  hearing.  Indeed,  the 
FERC  Order  and  the  DOI  stipulations 
would  permit  the  Federal  Inspector  to 
issue  a  stop  work  order  immediately 
after  a  problem  is  discovered  without 
any  informal  or  formal  proceedings. 
Hence,  the  imposition  of  these  two 
procedural  safeguards  underscores  the 
OFI’s  commitment  to  restrict  stop  work 
orders  to  cases  where  a  full 
investigation  and  review  of  the  facts 
clearly  demonstrate  that  more  severe 
sanctions  are  necessary  if  the  law  is  to 
be  met.  Moreover,  the  expeditious  and 
cost-efficient  construction  of  ANGTA 
will  not  be  impaired  since  these 
procedural  safeguards  ensure  that  a  stop 
work  order  will  only  be  used,  if  at  all,  in 
•  limited  circumstances. 

G.  The  Sponsors  object  to  the 
“imprudent  expenditure”  policy 
contained  in  the  preamble.  In  the 
context  of  the  rate  base  formation,  any 
cost  escalation  attributable  to  a  stop 
work  order  will  be  treated  as  an 
“imprudent  expenditure.”  The  Sponsors 
contend  that  the  policy  violates  the 
Natural  Gas  Act  since  it  fails  to  comply 
with  substantive  and  procedural 
provisions  for  making  such 
determinations.  In  addition,  the 


sponsors  aver  that  the  policy  is  not  a 
proper  subject  for  the  equal  opportunity 
enforcement  regulations  since  it  pertains 
to  the  rate  base. 

There  is  legal  precedent  to  support  the 
OFI  policy  to  exclude  from  the  rate  base 
any  quantifiable  cost  related  to  serious 
equal  opportunity  violations.  The 
Supreme  Court  in  N.A.A.C.P.  v.  F.P.C., 
425  U.S.  662,  668  (1976)  held  that  “to  the 
extent  that  illegal,  duplicative,  or 
unnecessary  labor  costs  of  regulatees 
are  demonstrably  the  product  of  a 
regulatee’s  discriminatory  employment 
practices,  the  Federal  Power 
Commission  should  disallow  them.”  The 
Court  cited  the  Natural  Gas  Act,  15 
U.S.C.  717c(a),  as  statutory  authority  for 
its  decision.  ’The  Natural  Gas  Act,  15 

U. S.C.  717c(a),  requires  the  FERC  to 
establish  “just  and  reasonable”  rates  for 
the  sale  and  transportation  of  natural 
gas  and  consequently  to  allow  only  such 
rates  as  will  prevent  consumers  from 
being  charged  any  unnecessary  or  illegal 
costs.  See,  e.g,  Tennessee  Gas  Pipeline 

V.  FERC,  606  F.2d  1094, 1123  (D.C.  Cir. 
1979),  cert,  denied,  445  U.S.  920  (1980). 
The  OFI  policy  expressly  states  that, 
prior  to  any  determination  regarding 
“imprudent  expenditures,”  the  proper 
procedures  will  be  followed  and  that  it 
will  only  consider  the  cost  an 
“imprudent  expenditure”  if  it  can  be 
isolated  and  quantified.' 

H.  The  Center  for  National  Policy 
Review  has  noted  that  no  provisions 
were  made  to  provide  a  complainant  or 
MBE/FBE  with  notice  of  the  preliminary 
finding  of  compliance  or  noncompliance. 
The  Center  avers  that  the  complainant 
would  be  the  only  party  likely  to  dispute 
a  finding  of  compliance  since  the 
contractor  would  be  satisfied.  Also,  the 
Center  contends  that  the  ten  calendar 
days  is  too  short  a  period  to  require  the 
complainant  to  submit  a  brief  regarding 
a  decision  on  the  stop  work  order.  The 
Center  asserts  that  the  complainant  will 
not  have  had  ample  opportunity  as  the 
OFI,  Sponsors,  contractors  or 
subcontractors  have  had  to  review  and 
consider  the  pertinent  information. 
Moreover,  the  Center  does  not  see  the 
need  for  the  complainant  to  be  required 
to  submit  a  brief  since  the  OFI  is 
responsible  for  vindicating  the  rights  of 


'  The  Federal  Energy  Regulatory  Commission 
delegated  to  the  OfRcc  of  the  Federal  Inspector  the 
Commission’s  authority  under  Sections  4,  5,  7  and  8 
of  the  Natural  Gas  Act  (15  U.S.C.  717c,  d.  f  and  g) 
and  related  regulations  to  review  and  approve  costs 
and  related  accounts  of  ANGTS  for  inclusion  in  the 
ANGTS  Sponsor’s  rate  base.  45  FR  85511  (December 
19. 1980). 
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parties  aggrieved  by  actions  of 
contractors.* 

In  light  of  the  Center’s  comments,  the 
OFI  concurs  that  a  complainant  or  MBE/ 
FBE  should  be  apprised  of  preliminary 
findings.  Accordingly,  OFI  has  made  the 
following  appropriate  changes  in  the 
regulations  to  provide  a  complainant  or 
MBE/FBE  notice  of  the  preliminary 
finding  of  compliance  or  noncompliance, 
§  1534.4(c)(1)  and  the  final  determination 
as  to  compliance,  §  1534.4(e): 

§  1534.4(c).  Within  30  calendar  days  of 
completion  of  the  formal  on  site  review  or 
investigation  (which  itself  will  be  conducted 
expeditiously  by  the  OFI  but  under  no  set 
timetable],  conducted  as  per  paragraph  (b)(4) 
of  this  section,  the  OFI  will  notify  the 
pertinent  recipient  contractor  or 
subcontractor  in  writing  of; 

(1)  Preliminary  findings  as  to  compliance  or 
noncompliance:  Any  complainant  or  MBE/ 
FBE  will  receive  notice  of  the  pi'eliminary 
findings. 

Where  a  final  determination  of 
noncompliance  has  been  made  under 
paragraph  (d)  of  §  1534.4,  the  OFI  will  so 
advise  the  pertinent  recipient, 
contractor,  or  subcontractor  and  any 
complainant  or  MBE/FBE  in  writing 
giving  an  additional  10  calendar  days  in 
which  to  comply  voluntarily. 

Also,  the  OFI  agrees  with  the  Center 
that  the  complainant  should  not  be 
required  to  file  a  brief  §  1535.4(c)(3)(i). 
However,  OFI  maintains  that  the 
complainant  should  have  the  discretion 
of  submitting  a  brief  and  has  changed 
the  language  in  the  regulations  to  reflect 
that  option: 

§  1534.5(c)(3)(i).  Within  10  calendar  days  of 
issuances  of  a  recommended  decision  under 
either  paragraph  (c)(2)(i)  or  (c)(2)(ii)  of  this 
section,  the  respondent  recipient,  contractor, 
or  subcontractor  and,  in  the  case  of  a 
complaint  investigation,  the  complainant  may 
file  a  brief  agreeing  with  or  contesting  the 
recommended  decisions. 

The  OFI,  however,  does  not  agree  that 
additional  time  is  needed  to  file  the  brief 
since  the  complainant  will  receive 
notice  of  the  findings  at  the  various 
stages  of  the  enforcement  process  and 
has  means  available  to  apprise  himself 
or  herself  of  other  developments  and 
pertinent  information  regarding  his  case. 

III.  Overview  of  Regulations 

These  regulations  establish 
procedures  by  which  OFI  will  enforce 
existing  equal  opportunity  regulations 
applicable  to  the  Alaska  Natural  Gas 


=  lt  should  be  noted  that  OKI’s  role  at-this  stage  of 
enforcement  is  not,  as  the  Center  suggests,  to 
vindicate  the  rights  of  an  aggrieved  party.  The  OFI 
considers  the  informal  conference  and  hearing 
processes  as  a  means  to  ascertain  objectively  and 
impartially  and  evaluate  all  the  facts  prior  to  a 
determination  that  more  severe  sanctions  should  be 
imposed. 


Transportation  System.  They  consist  of 
five  sections.  Section  1534.1  is 
introductory:  outlining  how  the 
enforcement  procedures  are  structured. 
Section  1534.2  describes  how  the  OFI 
will  conduct  the  initial  stage  of 
compliance  review.  Section  1534.3 
contains  procedures  by  which  the  OFI 
will  conduct  the  initial  stage  of 
investigation  of  complaints  filed 
pursuant  to  these  regulations.  Section 
1534.4  contains  the  subsequent 
procedures  which  will  determine 
compliance  or  noncompliance,  including 
preliminary  findings  and  final 
determinations,  and  for  pursuing 
conciliation  and  voluntary  compliance. 
Section  1534.5  contains  the  actual 
enforcement  procedures  that  will  be 
utilized  where  the  OFI  has  made  a  final 
determination  of  noncompliance. 

Unless  specifically  discussed  and 
modified  herein,  the  OFFs  policies 
reflected  in  the  preamble  to  the 
proposed  regulations  remain  the  same. 

These  enforcement  regulations  do  not 
constitute  a  “major  rule”  within  the 
meaning  of  Section  1(b)  of  Executive 
Order  12291.  And  as  required  by  Section 
3(g)(1).  the  OFI  explains  this  conclusion. 
The  statutory  affirmative  action  program 
for  this  project  does  have  certain 
attendant  costs.  Both  the  OFI  and  the 
sponsoring  companies  have  hired  and 
contracted  to  administer  it.  So  too, 
training  and  technical  assistance 
supporting  minority  employees  and 
contractors  cost  money.  But  on  this  one 
project,  the  annual  costs  are  well  below 
$100  million.  Moreover,  this  program 
should  ultimately  enhance  such  goals  as 
employment  and  productivity,  found  in 
Section  1(b)(3)  of  Executive  Order  12291. 
In  any  event  these  regulations  merely 
set  enforcement  procedures  for  thg 
affirmative  action  program,  the  costs 
and  benefits  of  which  flow  from  Section 
17  of  the  Alaska  Natural  Gas 
Transportation  Act  and  the  existing 
regulations  (43  CFR  Part  34) 
promulgated  by  other  Federal  agencies, 
not  by  the  OFI.  The  OFI  has  complied 
with  Section  7(f)(2)  of  the  Executive 
Order  in  reaching  this  conclusion. 

Nor  do  the  requirements  of  42  U.S.C. 
4332(2)(c)  apply.  Under  authority  of 
Sections  9  and  17  of  ANGTA,  15  U.S.C. 
719g  and  o;  43  CFR  34.10(d);  and 
Sections  102  and  202  of  Reorganization 
Plan  No.  1  of  1979,  the  OFI  is  now 
amending  Title  10  of  the  Code  of  Federal 
Regulations  by  adding  a  new 
Subchapter  C  Enforcement  Procedures 
consisting  of  Part  1534,  as  set  forth 
below. 


Dated:  April  6, 1981. 
lohn  T.  Rhett, 

Federal  Inspector. 

SUBCHAPTER  C— ENFORCEMENT 
PROCEDURES 

PART  1534— ENFORCEMENT 
PROCEDURES  FOR  REGULATIONS 
REQUIRING  EQUAL  OPPORTUNITY 
DURING  PLANNING,  CONSTRUCTION, 
AND  INITIAL  OPERATION  OF  THE 
ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

Sec. 

1534.1  General. 

1534.2  Initial  stage  of  compliance  review. 

1534.3  Initial  stage  of  complaint 
investigation. 

1534.4  Procedures  for  determination  of 
compliance  or  noncompliance  and  for 
conciliation. 

1534.5  Enforcement  procedures. 

Authority:  Sections  9  and  17  of  the  Alaska 

Natural  Gas  Transportation  Act,  15  U.S.C. 

719g  and  o;  43  CFR  34.10(d);  and  Sections  102 
and  202  of  Reorganization  Plan  No.  1  of  1979. 

§  1534.1  General. 

(a)  Pursuant  to  §  34.10(d)  of  the 
underlying  reguations  (43  CFR  Part  34) 
and  to  Section  9  of  the  Alaska  Natural 
Gas  Transportation  Act  (ANGTA),  the 
Office  of  the  Federal  Inspector  (OFI)  has 
established  in  this  Part  procedures  for 
enforcing  Section  17  of  ANGTA, 
Condition  11  of  the  President’s  Decision 
(Decision  and  Report  to  Congress  on  the 
Alaska  Natural  Gas  Transportation 
System,  approved  by  H.J.  Res.  621,  Pub. 

L  95-158]  and  all  implementing  rules, 
regulations,  orders,  and  actions  taken 
thereunder  (referred  to  throughout  this 
Part  collectively  as  “these  regulations”). 

(1)  Section  1534.2  describes  how  the 
on  will  conduct  the  initial  stage  of 
compliance  review. 

(2)  Section  1534.3  describes  how  the 
OFI  will  conduct  the  initial  stage  of 
investigating  complaints  that  these 
regulations  have  been  violated. 

(3)  Section  1534.4  describes  the 
subsequent  procedures  for  determining 
compliance  or  noncompliance,  including 
preliminary  findings  and  final 
determinations,  and  for  pursuing 
conciliation  and  voluntary  compliance, 
which  are  the  same  for  both  compliance 
review  and  also  complaint  investigation. 

(4)  Section  1534.5  describes  how  the 
OFI  will  enforce  these  regulations  once 
it  has  made  a  final  determination  that  a 
recipient,  contractor,  or  subcontractor  is 
not  in  compliance. 

(b)  The  time  limitations  imposed  by 
this  Part  on  the  OFI  and  all  parties  to 
enforcement  are  binding,  unless  for  good 
cause  shown  the  OFI  determines  that  an 
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extension  would  be  in  the  public 
interest. 

§  1534.2  Initial  stage  of  compliance 
review. 

(a)  The  OFI  will  conduct  initial 
periodic  review  (including  possible  spot 
on-site  review)  of  selected  recipients, 
contractors,  and  subcontractors  to 
determine  compliance  with  these 
regulations. 

(b)  If,  based  on  the  initial  periodic 
review  conducted  under  paragraph  (a) 
of  this  section,  the  OFI  has  reasonable 
cause  to  believe  that  these  regulations 
are  not  being  complied  with,  it  will 
notify  the  respective  recipient, 
contractor,  or  subcontractor  by  letter  of 
a  subsequent  and  formal  on-site  review, 
to  be  conducted  after  15  calendar  days 
of  that  notice.  For  formal  on-site  review 
just  involving  a  contractor  and/ or 
subcontractor,  the  OFI  will  also  forward 
a  copy  of  the  letter  of  on-site  review  to 
the  corresponding  recipient. 

(c)  The  contents  of  such  a  letter  giving 
notice  of  the  subsequent  on-site  review, 
issued  under  paragraph  (b)  of  this 
section,  as  well  as  the  remaining 
procedures  for  compliance  review,  are 
detailed  below  in  §  1534.4. 

(d)  After  completion  of  initial  periodic 
compliance  review,  the  OFI  will  certify 
when  a  recipient,  contractor,  or 
subcontractor  is  found  to  be  complying 
with  these  regulations.  This  certification 
of  compliance  does  not,  however, 
preclude  a  later  determination  of 
noncompliance,  but  only  under  the 
following  circumstances: 

(1)  In  light  of  new  or  additional 
information  which  the  OFI  should  not 
reasonably  be  expected  to  possess,  the 
full  facts  were  unknown  during  the 
compliance  review;  or 

(2)  the  OFI  subsequently  finds 
noncompliance  for  a  later  time  period, 
not  the  subject  of  the  current  initial 
periodic  review. 

§1534.3  Initial  stage  of  complaint 
investigation. 

(A)  Complaints  alleging  violation  of 
these  regulations,  in  the  nature  of 
employment  discrimination,  will  be 
handled  by  the  Equal  Employment 
Opportunity  Commission  (EEOC)  with 
OFI  coordination,  pursuant  to  the 
Memorandum  of  Understanding 
informally  agreed  to  and,  after  public 
comment,  planned  to  be  signed  into 
effect  by  the  two  agencies. 

(1)  The  EEOC  will  process  all 
complaints  alleging  emQloyment 
discrimination  within  its  jurisdiction.  All 
other  complaints  will  be  processed, 
pursuant  to  paragraph  (b)  of  this  section. 

(2)  Under  the  MOU  the  OFI  may 
become  involved  in  two  specific  aspects 


of  employment  discrimination 
proceedings  handled  by  the  EEOC.  First, 
where  it  appears  that  the  EEOC’s  efforts 
at  conciliation  may  fail,  the  OFI  may 
then  attempt  such  conciliation.  Second, 
when  EEOC  and  OFI  efforts  at 
conciliation  have  failed  the  OFI,  after 
consultation  with  the  EEOC,  may  pursue 
its  own  enforcement  action. 

(b)  For  all  other  complaints  alleging 
violation  of  these  regulations,  the  OFI 
will,  within  35  calendar  days  of  receipt, 
notify  the  pertinent  recipient,  contractor, 
or  subcontractor  by  letter  (appended  to 
which  will  be  a  copy  of  the  complaint) 
of  the  initiation  of  an  investigation.  For 
complaints  just  against  a  contractor 
and/or  subcontractor,  the  OFI  will  also 
forward  a  copy  of  the  complaint  and 
notice  to  the  corresponding  recipient.  At 
the  same  time  the  OFI  will  notify  the 
complainant  of  this  action  and  the 
procedures  to  be  followed.  Complaints 
to  be  investigated  by  the  OFI  must  be  in 
writing  and  contain  the  following; 

(1)  Name,  address,  and  telephone 
number  of  the  complainant; 

(2)  Name  and  address  of  the  recipient, 
contractor,  or  subcontractor  charged  by 
the  complainant; 

(3)  Description  of  the  acts  alleged  to 
violate4hese  regulations;  and 

(4)  Any  other  pertinent  information. 

(c)  The  contents  of  the  letter  initiating 
investigation,  issued  under  paragraph 
(b)  of  this  section,  as  well  as  the 
remaining  procedures  for  complaint 
investigation,  are  detailed  in  §  1534.4 
immediately  below. 

§  1534.4  Procedures  for  determination  of 
compliance  or  noncompliance  and  for 
conciliation. 

(a)  This  Section  governs  how  the  OFI 
will  process  cases  of  possible  non- 
compliance,  whether  generated  through 
compliance  review  or  complaint 
investigation,  initiated  under  §§  1534.2 
and  1534.3  respectively. 

(b)  Upoh  finding  reasonable  cause  to 
believe  that  there  is  noncompliance, 
during  compliance  review,  or  upon 
initiating  investigation,  after  receipt  of  a 
complaint,  the  OFI  will  first  notify  the 
potentially  noncompliant  recipient, 
contractor,  or  subcontractor  of  the 
following: 

(1)  A  request  for  pertinent 
information  and  data; 

(2)  A  statement  of  the  practices  to  be 
reviewed,  and  the  programs  or  activities 
affected  by  the  compliance  review  or 
complaint  investigation; 

(3)  An  opportunity  to  respond  in 
writing 

(i)  To  explain,  support,  or  otherwise 
address  the  practices  to  be  reviewed  or 

(ii)  To  rebut  or  deny  the  allegations 
made  in  the  complaint;  and 


(4)  The  schedule  for  review  or 
investigation,  including  formal  on-site 
review  or  investigation  to  commence  15 
calendar  days  after  the  notice. 

(c)  Within  30  calendar  days  of 
completion  of  the  formal  on-site  review 
or  investigation  (which  itself  will  be 
conducted  expeditiously  by  the  OFI  but ' 
under  no  set  timetable),  conducted  as 
per  paragraph  (b)(4)  of  this  section,  the 
OFI  will  notify  the  pertinent  recipient, 
contractor,  or  subcontractor  in  writing 
of: 

(1)  Preliminary  findings  as  to 
compliance  or  noncompliance;  any 
complainant  will  receive  notice  of  the 
preliminary  findings; 

(2)  Where  appropriate, 
recommendations  for  achieving 
voluntary  compliance; 

(3)  The  opportunity  to  request  that  the 
OFI  engage  in  voluntary  compliance 
negotiations  (to  be  completed  within  20 
calendar  days  of  this  written  notice) 
prior  to  a  final  determination  of 
compliance  or  noncompliance;  and 

(4)  Where  a  contractor  or 
subcontractor  alone  appears  to  be  in 
possible  noncompliance,  the  obligation 
on  the  part  of  the  appropriate  recipient 
(after  notice  of  the  preliminary  finding 
directed  to  the  contractor  or 
subcontractor)  to  assist  the  OFI  in 
achieving  voluntary  coihpliance,  failure 
for  which  may  also  be  processed 
through  these  procedures  to  determine 
noncompliance  with  these  regulations. 

(d)  The  OFI  will  render  a  final 
determination  as  to  compliance  or 
noncompliance  within  45  calendar  days 
of  notice  given  under  paragraph  (c)  of 
this  section. 

(1)  A  final  determination  of 
noncompliance  will  be  made  in  the 
following  situations; 

(1)  The  preliminary  recommendation 
for  voluntary  compliance  is  not 
followed: 

(ii)  Voluntary  compliance  is  not 
secured:  or 

(iii)  The  preliminary  finding  of 
noncompliance  is  not  shown  to  be  false. 

(2)  A  final  determination  of 
noncompliance  will  contain  the 
following  provisions: 

(i)  A  statement  with  specificity  of 
how  the  recipient,  contractor,  or 
subcontractor  has  violated  these 
regulations; 

(ii)  A  detailed  basis  for  this  finding  of 
noncompliance,  including  how  the 
recipient,  contractor,  or  subcontractor 
failed  to  follow  the  recommendations 
contained  in  the  OFI’s  preliminary 
finding,  rendered  pursuant  to  paragraph 

(c)  of  this  section;  and 

(iii)  Final  recommendations  on 
remedial  actions  to  bring  the  recipient. 
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contractor,  or  subcontractor  into 
compliance. 

(e)  Where  a  final  determination  of 
noncompliance  has  been  made  under 
paragraph  (d)  of  this  section,  the  OFI 
will  so  advise  the  pertinent  recipient, 
contractor,  subcontractor,  and  any 
complainant  in  writing,  giving  an 
additional  10  calendar  days  in  which  to 
comply  voluntarily.  If  the  recipient, 
contractor,  or  subcontractor  has  not  so 
complied,  the  OFI  will  institute 
enforcement  proceedings  under  §  1534.5 
below. 

(f)  In  cases  where  complaints  have 
been  filed  against  contractors  or 
subcontractors  only,  the  OFI  will  notify 
the  appropriate  recipient  pursuant  to 
paragraphs  (b),  (c)  and  (e)  of  this 
section. 

(g)  All  voluntary  compliance 
agreements,  whether  formed  under 
paragraphs  (cK3)  or  (e)  of  this  section, 
will  have  the  following  features: 

(1)  The  agreement  shall: 

(1)  Be  in  writing; 

(ii]  Be  signed  by  an  authorized  official 
of  the  recipient,  contractor,  or 
subcontractor  and  by  the  OFI 
designated  official, 

(iii]  Contain  commitments  regarding 
the  precise  remedial  action  to  be  taken 
and  the  dates  for  completion  of  those 
remedial  actions,  including 
commitments  to  eliminate  all 
discriminatory  practices  and  conditions; 
and 

(iv]  Include  a  provision  that  breach  of 
the  agreement  may  result  in  further 
enforcement  actions  by  the  OFL 

(2)  Upon  execution  of  the  agreement, 
the  OFI  will  certify  compliance, 
conditioned  upon: 

(i)  Performance  of  the  commitments 
given  under  paragraph  (f)(l)(iii)  of  this 
section,  and 

(ii)  The  full  facts  being  known  at  the 
time  the  agreement  was  executed. 

(h)  In  the  case  of  complaints,  the  OFI 
will  notify  the  complainant  of  actions 
taken,  including: 

(1)  Final  determination  of 
noncompliance,  and  subsequent 
enforcement  efforts; 

(2)  Finding  of  compliance; 

(3)  Achieving  voluntary  compliance 
through  conciliation;  or 

(4)  Closing  the  investigation  due  to 
complainant’s  failure  to  cooperate  or 
provide  necessary  information. 


§  1534.5  Enforcement  procedures. 

(a)  The  OFI  will  act  pursuant  to  this 
section  when  it  has  rendered  a  final 
determination  of  noncompliance,  under 
§  1534.4(d),  and  the  noncompliant 
recipient,  contractor,  or  subcontractor 
has  failed  to  comply  voluntarily  within 
10  days  thereafter,  under  §  1534.4(e).  In 
addition,  the  OFI  will  act  pursuant  to 
this  Section  when  acting  against  certain 
employment  discrimination,  based  On 
determinations  of  the  EEOC,  as  per 

§  1534.3(a)(2). 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  OFI  will  seek 
judicial  enforcement  in  the  United 
States  District  Court  having  venue, 
seeking  appropriate  injunctive  and  civil 
fine  relief,  as  provided  in  43  CFR 
34.11(b)  of  the  43  CFR  Part  34 
regulations.  Such  civil  action  will  be 
commenced  following  consultation  and 
coordination  between  the  OFI  General 
Counsel  and  the  Civil  Rights  Division  of 
the  Department  of  Justice  and  where 
appropriate,  the  EEOC. 

(c)  In  the  event  that  the  OFI  Hnds,  as 
part  of  its  final  determination  made 
under  §  1534.4(d),  that  a  recipient, 
contractor,  or  subcontractor  has  so 
consistently  and  substantially  failed  to 
meet  its  approved  affirmative  action 
plan  that  the  overall  equal  opportimity 
goals  of  section  17  of  ANGTA  and  the  43 
CFR  Part  34  regulations  are  in  jeopardy, 
the  OFI  may  issue  a  compliance  order 
stopping  work  on  the  particular  ANGTS 
activity  imtil  compliance  is  assured.  The 
procedure  for  issuing  such  a  compliance 
order  entails  the  following: 

(1)  Within  10  calendar  days  of  the 
Hnal  determination  of  noncompliance 
and  related  10-day  compliance  period 
(as  defined  in  paragraph  (a)  of  this 
section),  the  OFI  will  issue  a  show  cause 
order  why  the  noncompliant  recipient, 
contractor,  or  subcontractor  should  not 
immediately  be  subject  to  a  compliance 
order  and  work  stoppage.  The  show 
cause  order  will  contain  the  following: 

(i)  A  summary  of  the  Hnal 
determination  of  noncompliance; 

(ii)  A  statement  of  the  recipient, 
contractor,  or  subcontractor’s 
subsequent  failure  to  achieve  voluntary 
compliance; 

(iii)  A  statement  explaining  why  the 
violation  of  the  approved  affirmative 
action  plan  is  so  serious  as  to  warrant 
work  stoppage;  and 


(iv)  Notice  that  the  OFI  will  hold  an 
informal  conference  within  10  calendar 
days. 

(2)  The  noncompliant  recipient, 
contractor,  or  subcontractor  must 
present  oral  argument  and  documentary 
support  in  rebuttal  at  this  informal 
conference. 

(i)  If  the  Director  of  the  OFI  Office  of 
Equal  Opportunity/Minority  Business 
Enterprise  or  designee,  who  will  preside 
over  the  informal  conference,  concludes 
that  there  are  no  material  facts  in  issue, 
he  or  she  will  render  in  writing  a 
recommended  decision  on  the 
compliance  order  within  15  calendar 
days  of  the  close  of  the  informal 
conference. 

(ii)  If  the  Director  or  designee 
concludes,  however,  that  there  are 
material  facts  in  issue  which  cannot  be 
ascertained  without  a  hearing  on  the 
record,  he  or  she  will  set  the  proceeding 
for  hearing. 

(A)  The  General  Coimsel  of  the  OFI  or 
designee  will  preside  over  and  conduct 
any  such  hearing  on  the  record,  under 
procedures  established  by  the  OFI  for 
similar  proceedings  (10  CFR  Part  1508). 

(B)  Following  the  presentation  of  oral 
and  written  evidence,  an  opportunity  for 
cross-examination,  and  the  filing  of 
briefs,  the  General  Counsel  will  render 
in  writing  a  recommended  decision  on 
the  compliance  order  within  15  calendar 
days  of  the  close  of  the  hearing. 

(3)  The  Federal  Inspector  or  delegate 
will  render  a  final  decision  on  the 
compliance  order.  The  following  process 
will  be  employed. 

(i)  Within  10  calendar  days  of 
issuance  of  a  recommended  decision, 
under  eitherparagraph  (c)(2)(i)  or 
(c)(2)(ii)  of  this  section,  the  respondent 
recipient,  contractor,  or  subcontractor 
and,  in  the  case  of  a  complaint 
investigation,  the  complainant  may  file  a 
brief  agreeing  with  or  contesting  the 
recommended  decision. 

(ii)  Except  when  the  record  is  unduly 
voluminous  and  complex,  the  Federal 
Inspector  or  delegate  will  issue  in 
writing  a  final  decision  within  20  days  of 
receiving  the  briefs. 

(iii)  When  the  final  decision  is  to  issue 
a  compliance  order  and  to  stop  work, 
the  Federal  Inspector  or  delegate  will 
institute  the  prescribed  sanctions,  unless 
the  respondent  has  complied  within  10 
calendar  days  of  the  compliance  order. 

[FR  Doc.  81-11691  Filed  4-15-81;  8:45  am) 
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OFFICE  OF  THE  FEDERAL  INSPECTOR 
FOR  THE  ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

10  CFR  Part  1504 

Statement  of  Policy  on,  and 
Establishment  of  Regulations 
Governing,  Information  Gathering, 
Treatment  of  Sensitive  and  Proprietary 
Documents,  and  Processing  Requests 
for  Public  Access 

agency:  Office  of  the  Federal  Inspector 
for  the  Alaska  Natural  Gas 
Transportation  System. 

ACTION:  Notice  of  proposed  rulemaking 
and  proposed  statement  of  policy. 

SUMMARY:  The  Federal  Inspector  has 
broad  authority  to  gather  information 
needed  for  his  many  responsibilities 
over  the  Alaska  Natural  Gas 
Transportation  System  (ANGTS). 
Proposed  procedures  governing 
information  requests,  compulsory 
subpoena  process,  judicial  enforcement, 
and  administrative  sanctions  appear  in 
a  new  10  CFR  Part  1504,  Subpart  A. 

The  Office  of  the  Federal  Inspector 
(OFI)  insists  upon  timely  compliance 
with  all  such  information  requests.  To 
eliminate  hesitation  by  those  submitting 
information,  the  OFI  states  its  policy  for 
treating  documents  claimed  to  warrant 
special  handling  (the  term 
“confidentiality”  is  frequently  used  in 
this  context,  but  will  be  avoided  by  the 
OFI  due  to  its  lack  of  clarity).  The  OFI 
agrees  in  advance  to  resist  public 
disclosure  of  “sensitive”  information,  a 
narrow  category  including  national 
security,  true  trade  secret,  critical 
procurement,  and  secrecy  agreement 
information.  But  for  “business” 
information  (proprietary  documents 
with  some  marketable  value),  the  OFI 
only  agrees  first  to  give  to  the  submitter 
notice  and  opportunity  to  object,  and 
second  to  balance  the  competing 
interests  as  to  disclosure.  I^oposed 
regulations  and  policy  governing  such 
treatment  appear  in  a  new  Subpart  B  of 
10  CFR  Part  1504. 

Finally,  the  OFI  proposes  to 
promulgate  regulations  governing  the 
full  range  of  other  issues  raised  by 
disclosure  requests  made  under  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  Section  552.  These  proposed 
regulations  appear  in  a  new  Subpart  C  i 
of  10  CFR  Part  1504. 

The  OFI  is  promulgating  proposed 
Part  1504  pursuant  to  5  U.S.C.  Section 
552;  Section  7(a)(5)  of  the  Alaska 
Natural  Gas  Transportation  Act,  15 
U.S.C.  Section  719;  and  Reorganization 
Plan  No.  1  of  1979,  44  FR  33663  (in  that 


these  regulations  and  policies  are 
necessary  for  the  proper  exercise  of  the 
authority  transferred  to  the  OFI  therein). 
Also,  control  of  information  is  essential 
to  the  OFI’s  enforcement  function. 
However,  the  policies  and  procedures  of 
the  underlying  Federal  agencies  related 
to  ANGTS  information  are  diverse  and 
would  therefore  impair  the  OFTs 
expeditious  and  proper  enforcement  of 
the  various  Federal  laws;  That  result 
would  be  inconsistent  with  Section  9  of 
ANGTA  (within  the  meaning  of  Section 
202(c)  of  the  Reorganization  Plan  and 
requiring  this  express  determination 
under  Section  1-106  of  Executive  Order 
12142).  Accordingly,  promulgation  of 
Part  1504  will  be  a  “decision  on 
enforcement  matters,”  as  per  Section 
202(a)  of  the  Reorganization  Plan. 

DATES:  Written  comments  by  May  18. 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ned  Hengerer,  General  Counsel, 
Office  of  the  Federal  Inspector,  ANGTS. 
Room  3407,  Post  Office  Building,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  D.C.  20044  (202)  275-1144. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

A.  OFI  Information  Gathering  Authority 

The  Federal  Inspector  has  expansive 
authority  to  collect  information  which 
“he  deems  necessary  to  carry  out  his 
responsibilities,"  Section  7(a)(5)(D)  of 
the  Alaska  Natural  Gas  Transportation 
Act  [ANGTA],  15  U.S.C.  Section  719. 
These  responsibilities  are  broad  (and 
thus  so  is  the  scope  of  his  authority] 
because  Reorganization  Plan  No.  1  of 
1979  has  transferred  to  the  Federal 
Inspector  “exclusive  responsibility  for 
enforcement  of  all  Federal  statutes 
relevant  in  any  manner  to  (ANGTS)  pre¬ 
construction,  construction,  and  initial 
operation.”  Since  the  Federal  Inspector 
“shall  carry  out  the  enforcement  policies 
and  procedures”  of  the  Federal  agencies 
whose  statutes  he  will  enforce  (Section 
202(c)  of  the  Reorganization  Plan),  he 
will  have  available  the  added 
information  gathering  authority  vested 
in  these  agencies.’ 

The  Federal  Inspector  also  has  the 
means  to  exercise  this  authority.  Absent 
voluntary  submission  (which  is  both 
favored  and  contemplated),  the  OFI  may 
issue  an  administrative  subpoena.  If  the 
subpoena  is  not  satisfied,  the  OFI  may 
pursue  judicial  enforcement,  including  a 
District  Court  order  directing 
compliance,  imposing  civil  fines  of  up  to 


'For  example.  Section  14  of  the  Natural  Gas  Act. 
15  U.S.C.  Section  717(m);  and  Section  14(12)  of  the 
Natural  Gas  Pipeline  Safety  Act.  49  U.S.C.  Section 
1681(a). 


$25,000  per  day,  and/or,  where 
appropriate,  holding  the  recalcitrant 
party  in  contempt  of  court.®  For  the 
ANGTS  sponsors  at  least,  failure  to 
submit  information  may — in  light  of  the 
delays  associated  with  subpoena 
issuance  and  judicial  enforcement — 
trigger  a  less  formal  but  more  serious 
sanction:  To  the  extent  that  the 
information  requested  relates  to  a  valid 
OFI  approval  or  monitoring  action,  the 
OFI  may  be  forced  to  withhold  that 
action.®  While  such  sponsor 
recalcitrance  is  very  unlikely,  the 
resulting  project  delay  and  cost  would 
necessarily  be  attributed  to  that 
sponsor.  * 

While  mindful  to  avoid  unnecessarily 
costly  and  time-consuming  requests  for 
information,  the  OFI  must  and  will  insist 
on  timely  compliance  with  those 
information  requests  actually  made.  The 
mandate  of  ANGTA  to  expedite  this 
project  coidpels  such  timely  compliance. 
Related  to  and  supporting  this  position, 
the  OFI  announces  its  overall  policy  and 
strategy  for  handling  information  once 
submitted,  with  particular  emphasis  on 
the  issue  of  “sensitive”  and  “business” 
information.  In  this  maimer  any 
submitter-uncertainty  over  OFI  handling 
of  documents  is  removed. 

B.  Access  to  Documents 

The  concern  most  often  voiced  by 
those  submitting  information,  claimed  to 
warrant  special  treatment,  is  access  by 
others  outside  the  recipient  agency. 
Requests  for  access  come  from  the 
general  public  (including  competitors, 
party  litigants,  and  the  media),  other 
agencies  (both  Federal  and  state). 
Congress,  and  contractors  or 
consultants  working  for  the  agency. 
Separate  legal  considerations  determine 
whether  access  for  each  entity  is 
required,  permitted,  or  prohibited. 

Public  access  to  OFI  documents  is 
governed  first  and  foremost  by  FOIA. 
Access  is  the  statutory  preference,  while 
the  OFI  may  withhold  certain  types  of 
information  and  must  withhold  others, 
as  is  also  the  case  under  certain  other 


-Section  11(c)  of  ANGTA:  and  Section  555(d)  of 
the  Administrative  Procedures  Act,  5  U.S.C.  Section 
555. 

’The  OFI.  unlike  many  regulatory  agencies,  will 
exercise  its  jurisdiction  mainly  through  ongoing 
oversight,  not  through  ad  hoc  litigation.  For 
example.  Section  102  of  Reorganization  Plan  No.  1 
of  1979  defines  “enforcement"  to  include 
“monitoring  and  any  other  compliance  or  oversight 
activities  reasonably  related  to  the  enforcement 
process."  As  a  result,  most  of  the  OFl’s  requests  for 
information  will  occur  outside  the  confines  of  the 
more  formalistic  “discovery"  process,  otherwise 
associated  with  litigation.  Thus,  in  carrying  out  its 
oversight  functions,  the  OFI  can — and  under  Section 
9  of  ANGTA  must — minimize  the  substantial  delays 
necessitated  by  the  adversarial  nature  of  litigation. 
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statutes,  including  the  Trade  Secrets 
Act,  18  U.S.C.  Section  1905,  and  Section 
709  of  the  Civil  Rights  Act,  42  U.S.C. 
Section  2000e-8. 

Sharing  information  between  Federal 
agencies  is  generally  permissible  though 
with  some  limitations,  under  the  Public 
Printing  and  Documents  Act,  44  U.S.C. 
Section  3501,  et  seq.  For  example,  if  the 
OFI  is  legally  bound  to  deny  public 
access  to  certain  documents,  so  must 
another  Federal  agency  receiving  the 
documents  from  the  OFI.  Sharing 
information  with  state  agencies  is  nut  as 
explicitly  treated.  In  the  particular  case 
of  the  Stae  of  Alaska,  however,  the  joint 
Federal/State  monitoring  agreement  will 
specifically  provide  for  document 
sharing,  with  the  recipient  state  agencies 
treating  the  documents  in  the  same 
manner  as  would  a  Federal  Agency^ 

By  its  terms  FOIA  does  not  apply  to 
requests  from  Congressional 
committees.  Congressional  oversight 
jurisdiction  is  plenary,  with  minor 
exceptions  (executive  privilege]  not 
germane  here.*  If  the  OFI — no  matter 
how  unlikely — feels  compielled  to 
protect  certain  documents  from 
committee  requests,  it  has  only  two 
options:  it  can  seek  an  accord  with  the 
jurisdictional  committee  (signed  by  its 
chairman]  restricting  disclosure:  or  it 
can  decide  not  to  take  physical 
possession  of  the  documents  in  the  first 
place,  reviewing  them  instead  at  the  the 
submitter’s  premises. 

Finally,  independent  contractors  or 
consultants  working  for  the  OFI  under 
contract  will  no  doubt  need  access  to 
certain  documents  which  the  OFI  is 
according  special  treatment.  They  are 
obligated  by  their  OFI  contract,  more 
than  by  Federal  statute,  to  treat  such 
documents  as  the  OFI  requires. 
Consultants  who  are  special  government 
employees,  however,  are  subject  to  the 
same  legal  constraints  as  regular  OFI 
employees,  including  FOIA,  the  Trade 
Secrets  Act,  and  the  OFI  regulations. 
Members  of  the  OFI  Citizens 
Environmental  Advisory  Committee  fall 
within  this  class. 


'  Alaska  law  requires  public  access  to  all  records, 
unless  "required  to  be  kept  confidential  by  a  federal 
law  or  regulation  or  by  state  law.”  AS  09.25.120.  The 
regulations  promulgated  at  this  time.  10  CFR  Part 
1504.  are  such  “Federal  regulations.”  They  direct 
~any  State  official  receiving  information  from  the  OFI 
to  treat  that  information  in  the  same  manner — 
including,  for  example,  refusal  to  grant  public 
disclosure — as  would  the  OFI. 

“  Requests  from  individual  members  of  Congress 
are  less  compelling  than  those  from  a  committee 
with  jurisdiction  over  the  agency,  and  the  agency 
may  treat  such  requests  under  FOIA.  See.  letter 
from  the  U.S.  Department  of  Justice  to  the  Federal 
Trade  Commission,  May  29. 1980. 


C.  Document  Categories 

For  purposes  of  both  external  access 
and  also  internal  control,  information 
requested  and  received  by  the  OFI  and 
warranting  some  degree  of  special 
treatment  should  be  placed  in  one  of 
two  categories:  ’^sensitive”  or 
“business.”  The  submitter  of  such 
information  will  be  responsible  to 
designate  one  of  the  two  categories. 
Other  information  will  not  be  designated 
at  all.  Of  course,  a  single  document  may 
require  more  than  one  designation,  if 
only  certain  portions  thereof  are 
"sensitive,”  others  “business,”  and  still 
others  neither  “sensitive”  nor 
“business".  For  certain  documents  this 
process  might  even  require  page  by  page 
designation.  The  OFI  will  audit  such 
submissions,  rejecting  incorrect 
designations. 

The  "sensitive"  category  will  be  very 
narrow,  only  including  documents 
which,  except  under  court  order,  should 
in  no  case  be  distributed  outside  the 
government  (and  in  most  cases  retained 
just  within  the  OFI].  The  following  types 
of  information  are  “sensitive”:  (a] 
Documents  classisified  for  national 
security  reasons  obviously  fall  within 
this  category,  the  only  contemplated 
examples  of  which  relate  to  the 
reciprocal  procurement  review  with  the 
Northern  Pipeline  Agency  in  Canada,  (b) 
True  trade  secrets,  in  the  nature  of 
patentable  processes,  also  come  within 
the  “sensitive”  category,  (c]  The  same 
holds  true  for  critical  procurement 
information,  disclosure  of  which  during 
the  bidding  process  would  cause 
demonstrable  competitive  harm,  (d]  Hie 
“sensitive”  category  would  also  include 
.information  first  received  by  the 
submitter  under  a  bona  fide  secrecy 
agreement  from  the  originator  of  the 
information,  (e]  Finally,  there  could  be 
other  documents  received  under 
circumstances  warranting  limited  or  no 
distribution.  Privileged  information 
developed  during  non-ANGTS  litigation, 
for  example,  might  warrant  an  OFI 
assurance  to  resist  disclosure.  Privacy 
considerations  are  also  relevant  here. 

The  “business”  category  entails 
information  developed  at  a  cost  and 
possessing  marketable  value.  This  is 
basically  proprietary  information, 
disclosure  of  which  would  reduce  or 
eliminate  its  value  to  the  submitter. 
Unlike  “sensitive”  information, 
“business”  information  may.  under 
certain  circumstances,  be  disclosed  to 
the  public.  The  OFI  will  balance  the 
economic  impact  of  disclosure  against 
the  public  interest  in  access. 


D.  Administration  of  FOIA 

Establishment  of  FOIA  procedures  is 
more  or  less  pro  forma.  The  OFI  has 
generally  tracked  the  FOIA  regulations 
of  the  Environmental  Protection  Agency, 
with  changes  only  to  accommodate  the 
unique  aspects  of  this  agency.  These 
FOIA  regulations  detail  the  procedures 
to  request  information,  the  OFI  process 
for  ruling  on  these  requests,  rights  and 
responsibilities  of  both  requestors  and 
submitters  of  information,  and  fee 
schedules. 

II.  Subpart-by-Subpart  Analysis 

A.  Subpart  A  governs  how  the  OFI 
gathers  information  in  the  first  instance. 
It  contains  the  procedures  for  the  OFI 
requesting  voluntary  submission  of 
information,  issuing  administrative 
subpoenas  when  voluntary  submission 
fails,  administrative  sanctions,  and 
judicial  enforcement  of  subpoenas.  Of 
particular  interest  is  the  use  of  separate 
procedures  for  general  OFI  oversight 
purposes  (Sections  1504.102  thru 
1504.106]  versus  formal  OFI  proceedings 
(Sections  1504.107  and  1504.110]. 

B.  Subpart  B  governs  the  special 
treatment  of  information  designated  to 
be  “sensitive”  or  “business.”  In  Section 
1504.201  the  OFI  recognizes  and  accepts 
the  need  to  protect  “sensitive" 
documents  fiom  public  access.  In  the 
process,  the  OFI  will  also  impose  strict 
internal  controls.  But  as  a  corollary,  the 
OFI  will  be  very  stringent  in  accepting 
any  “sensitive”  designation.  “Sensitive” 
information  is  defined  in  Section 

1504.202,  and  is  more  fully  explained,  as 
discussed  immediately  below,  in  Section 

1504.203. 

While  relatively  rare,  the  first  type  of 
“sensitive”  information  to  be  protected 
by  the  OFI  is  "classified”  information. 
On  June  10, 1980,  the  U.S.  and  Canada 
exchanged  diplomatic  notes  establishing 
reciprocal  procediues  to  administer  the 
procurement  oversight  responsibilities 
of  Paragraph  7  of  the  Agreement 
Between  the  United  States  of  America 
and  Canada  on  Principles  Applicable  to 
a  Northern  Natural  Gas  Pipeline.  These 
procedures  require  the  OFI  to  maintain 
the  confidentiality  of  some  of  the 
procurement  information  disclosed  by 
the  Northern  Pipeline  Agency  in 
Canada.  Such  information  would 
constitute  “foreign  government 
information”  and  as  such  would  be 
classified  as  “confidential”  under 
Executive  Order  12065.  During  the 
limited  period  of  the  procurement 
process,  while  this  information 
continues  to  be  “confidential,”  the  OFI 
would  deny  public  access  under  FOIA 
exemption  (b](l],  that  is,  information 
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properly  classified  under  Executive 
Order  as  “in  the  interest  of  national 
defense  or  foreign  policy.” 

True  trade  secrets  should  form  the 
core  of  the  “sensitive”  category.  The 
ANGTS  sponsors  might  have  to  contract 
for  some  highly  specialized,  technical, 
and  secret  process  or  mechanism 
instrumental  to  the  design  or 
construction  effort.  The  OFI  is  focusing 
on  more-or-less  unique  processes, 
generally  capable  of  being  patented. 
Public  disclosure  of  the  process  itself — 
as  contrasted  to  what  was  produced  by 
use  of  the  process — would  cause  the 
contractor  severe  economic  and 
competitive  loss.  The  OFI  recognizes 
that  disclosure  of  such  trade  secrets  is 
not  in  the  public  interest,  for  it  could 
both  hamper  project  expedition  and  also 
escalate  ^construction  costs.  Therefore, 
the  OFI  will  resist  any  FOIA  request  for 
such  information,  as  well  as  discourage 
requests  from  other  agencies  or 
Congressional  committees,  unless 
adequate  protections  are  provided. 

FOIA  exemption  b(4) — while  broader 
than  just  trade  secrets — will  be 
employed.  So  too,  the  OFI  is  of  the 
opinion  that  the  Trade  Secrets  Act 
prohibition  against  unauthorized 
disclosure  is  primarily  applicable  to 
,  information  like  these  true  trade 
secrets.® 

The  OFI  will  scrutinize  information 
under  secrecy  agreements  from  a 
narrow  perspective  similar  to  that 
employed  for  true  trade  secrets.  These 
secrecy  agreements  could  well  be 
insisted  upon  by  the  trade  secret  owner. 
But  were  the  ANGTS  sponsors  to  accede 
uncritically  to  demand  for  secrecy 
agreements,  the  OFI  would  soon  be 
ensnared  with  excessive  numbers  of 
“sensitive”  documents,  leading  to 
administrative  and  operational  chaos. 
Thus,  the  OFI  will  closely  review  such 
secrecy  agreements  to  assure  that  they 
are  absolutely  necessary,  are 
enforceable  against  the  submitter  (as 
through  penalty  assessment],  and  were 
not  formed  to  subvert  the  OFFs 
regulations  limiting  special  treatment  for 
“sensitive”  information. 

*  For  information  within  the  ambit  of  this  criminal 
statute,  the  agency  must  be  authorized  by  a  speciHc 
statute,  (other  than  FOIA  or  statues  authorizing 
information  gathering]  in  order  to  disclose  that 
information  to  the  public.  Chrylser  Carp.  v.  Brown, 
441  U.S.  281  (1979).  The  OFI  at  this  time  does  not 
intend  to  discuss  this  issue  of  disclosure  authority 
for  trade  secrets.  Instead,  it  is  only  asserting  that 
the  present  weight  of  authority  appears  to  support 
this  circumscribed  reading  of  the  Trade  Secrets  Act. 
See,  FOIA  Update,  U.S.  Department  of  (ustice, 
Winter  1980,  at  4;  and  Supplemental  Brief  of  the  U.S. 
at  2,  Chrylser  Corp,  k.  Brown,  Nos.  76-1970  and  76- 
2238  (on  remand  to  the  United  States  Court  of 
Appeals  for  the  Third  Circuit,  Tiled  July  1979). 


Critical  procurement  information, 
while  most  likely  outside  the  Trade 
Secrets  Act,  will  also  be  protected 
through  the  FOIA  b(4)  exemption. 

Critical  information  would  include,  for 
example,  tentative  bids  (including  price, 
vendor,  and  conditions],  disclosure  of 
which  before  completion  of  the  process 
would  skew  the  procurement.  Such 
information  might  be  received  by  the 
OFI  in  the  context  of  U.S.-Canadian 
procurement  review  or  minority 
business  enterprise  review.  With  delay 
and/or  cost  escalation  being  the  likely 
impact  of  such  disclosure,  the  OFI  is 
again  committed  to  resisting  public 
access.  Nevertheless,  as  each 
procurement  is  completed,  the  adverse 
effects  of  disclosure  would  appear  either 
to  decline  or  disappear  altogether.  The 
information  would  then  no  longer  be 
critical.  Accordingly,  unless  a 
compelling  case  to  the  contrary  can  be 
made  by  the  ANGTS  sponsor  (the 
chances  of  which  could  well  vary  with 
the  type  of  procurement],  the  OFI  will 
remove  the  “sensitive”  designation  after 
contracts  have  been  awarded.  The  OFI 
urges  the  ANGTS  sponsors  in  particular 
to  comment  on  this  provision.  A  detailed 
explanation  of  pipeline  procurement 
practices  would  be  helpful  to  the  OFI  in 
reaching  an  equitable  result. 

Section  1504.205  governs  procedures 
for  designating  information  as 
“sensitive.”  These  include  a  detailed 
petition  accompanying  submission  of 
the  information  and  a  quick 
determination  on  the  peitition  by  the 
OFI  General  Counsel.  A  negative 
determination  by  the  General  Counsel  is 
non-appealable:  The  petitioner  may 
amend  its  petition  for  a  “business” 
designation,  which  will  not  be  ruled 
upon — except  when  deemed  “patently 
inadequate” — until  public  access  is 
imminent  and  the  peitioner  has  been 
notified.  Thus,  rejection  of  a  petition  for 
“sensitive”  designation  is  not  a  “final” 
agency  action,  as  per  Section  10  of 
ANGTA,  15  U.S.C.  §  719h. 

Section  1504.206  governs  how  the  OFI 
will  treat  information  designated  as 
“sensitive.”  To  insure  that  this 
“sensitive”  information  is  protected 
from  disclosure,  the  OFI  is  establishing 
an  internal  control  procedure  for  limited 
distribution.  This  will  entail,  for 
example,  special  storage  devices, 
assigned  custodians,  and  logs  to  assure 
limitation  on  copying  and  distribution. 
This  procedure  will  be  adequate  for 
retaining  “classified”  documents  as  per 
Executive  Order  12065  standards.  In 
addition,  the  submitter  will  be  notified 
by  the  OFI  of  any  FOIA  requests,  as 
well  as  any  difficulties  that  the  OFI 


General  Counsel  is  experiencing  in 
resisting  disclosure. 

Section  1504.202  defines  “business” 
information  as  essentially  “proprietary” 
information.  Section  1504.204  more  fully 
explains  “business”  information,  and 
delineates  the  factors  that  the  OFI  will 
weigh  in  deciding  on  individual  requests 
for  public  disclosure.  To  begin  with,  the 
ANGTS  sponsors  will  incur  substantial 
costs  to  develop  or  purchase  numerous 
studies,  plans,  designs,  methods, 
systems,  etc.,  associated  with  project 
completion.  While  not  “sensitive” 
information,  these  documents 
nonetheless  posses  some  value;  that  is, 
the  sponsors  might  at  some  time  find  a 
willing  buyer  for  the  information.  Thus, 
while  OFI  disclosure  of  such  information 
would  not,  strictly  speaking,  impair  the 
sponsor’s  competitive  position,  it  might 
reduce  or  eliminate  the  potential  for 
revenues  from  a  future  sale.’ 

In  a  narrow  sense,  this  “business” 
type  of  Information  is  proprietary.  The 
sponsors  own  it,  and  it  has  value. 
“Business”  information  generally  comes 
within  FOIA  exemption  b(4],  but  the  OFI 
is  not  committed  necessarily  to 
exercising  its  discretion  to  resist  public 
disclosure.  Instead,  the  OFI  will  balance 
the  economic  harm  of  disclosure  against 
the  public  interest  supporting  the  access 
request.  In  so  doing,  the  OFI  will  first 
notify  the  submitter  of  “business” 
information  that  a  request  for  access  has 
been  made.  The  submitter — due  to  the 
statutory  preference  of  disclosure  under 
FOIA — will  then  have  the  burden  of 
proving  to  the  OFI  that  the  requested 
information  is  truly  valuable  and  that 
disclosure  will  reduce  or  eliminate  that 
value.® 

Most  “business”  information  gathered 
by  the  OFI  will  come  from  the  ANGTS 
sponsors.  To  the  extent  that  such 
information  is  utilized  by  the  sponsors 
for  ANGTS  construction,  the  associated 
costs  will  be  capitalized  for  rate  base 
inclusion.  As  such,  the  consumers  of 
Alaskan  gas  will  pay  for  such 
“business”  information  (through  the 

’While  the  ANGTS  sponsors  have  been  officially 
selected  under  the  ANGTA  process  to  construct, 
operate,  and  own  the  respective  segments,  certain 
contingencies  remain  during  the  preconstruction 
phase,  until  the  major  authorizations  are  completed 
and  Financing  is  assured.  During  this  period  the 
release  of  "business”  information  could  possibly 
entail  competitive  harm  which  might  disrupt  project 
schedule,  and  as  such  the  OFI  would  look  with 
disfavor  on  public  access. 

'If  the  OFI  disagrees  and  then  decides  to  disclose 
the  information  to  the  public,  the  submitter  will 
have  an  opportunity  to  challenge  this  in  court. 

While  appellate  review  of  these  regulations  would 
have  to  occur  under  Section  10  of  ANGTA,  a 
specific  OFI  decision  either  to  release  or  withold 
information  subject  to  FOIA  requests  would  go  to 
Federal  District  Court  under  existing  rules. 
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depreciation  and  return  components  of 
the  ANGTS  tariffs).  Under  relevant 
public  utility  ratemaking  precedent, 
revenues  from  a  subsequent  sale  of  this 
“business”  information  should  be  used 
as  a  credit  to  rate  base,  thereby 
benefitting  the  gas  consumer,  who  has 
been  paying  for  such  information. 
Therefore,  when  ruling  on  requests  for 
public  disclosure  of  the  sponsors’ 
“business”  information,  the  OFI  will 
consider,  on  the  one  hand,  the  likelihood 
and  magnitude  of  future  gas  consumer 
rate  reduction  if  access  is  denied  and, 
on  the  other  hand,  the  purpose  to  be 
served  if  access  is  granted. 

Section  1504.207  governs  the 
procedures  for  designating  information 
as  “business.”  Unlike  the  designation 
procedures  in  Section  1504.205  for 
“sensitive”  information,  these 
procedures  do  not  entail  quick  OFI 
General  Counsel  ruling  on  the  petition, 
except  for  summary  rejection  of  patently 
deHcient  petitions.  Instead,  petitions  for 
a  “business”  designation  will  be  held  in 
abeyance  until  ripe  for  decision,  which 
will  only  occur  if  a  FOIA  request  has 
been  received  or  the  OFI  on  its  own 
initiative  plans  to  release  the 
information  to  the  public. 

Section  1504.208  governs  the 
treatment  of  information  subject  to  a 
pending  petition  for  “business” 
designation. 

C.  Subpart  C  governs  procedures  for 
handling  requests  for  public  disclosure 
of  information  under  FOIA.  It  is  more- 
or-less  standard,  except  that  the  whole 
issue  of  special  treatment  of  certain 
types  of  information  has  been  removed, 
now  appearing  in  Subpart  B,  as 
discussed  above. 

III.  Conclusions  and  Written  Comments 

This  notice  of  proposed  rulemaking  is 
not  subject  to  the  requirements  of  42 
U.S.C.  §  4332(2](C].  Morever,  it  is  not  a 
“major  rule”  within  the  meaning  of 
Section  1(b)  of  Executive  Order  12291! 
As  required  by  Section  3(g)(1),  the  OFI 
explains  this  conclusion.  The  proposed 
Part  1504  merely  explains  how  the  OFI 
will  implement  its  information  gathering 
authority  (15  U.S.C.  §  719e(a)(5)(D)); 
how  the  OFI  will  handle  documents  for 
which  confidential  treatment  is 
requested:  and  how  the  OFI  will  process 
public  disclosure  requests  under  the 
Freedom  of  Information  Act.  The  annual 
effect  on  the  economy  is  minor,  well 
below  $100  million.  Nor  will  there  be  a 
major  increase  in  costs  or  prices  or 
significant  adverse  effects  on 
competition,  employment,  etc.  These 
regulations  do  not  require  the  three 
companies  sponsoring  ANGTS  to 
compile  information.  Any  information 
requests  will  be  required  by  the  many 


federal  statutes  which  the  OFI  will  be 
enforcing  relative  to  ANGTS.  The  OFI 
complied  with  Section  3(c)(3)  of  the 
Execuitve  Order  in  reaching  this 
conclusion. 

This  notice  of  proposed  rulemaking 
does  not  establish  an  “information 
collection  requirement,”  as  defined  at  44 
U.S.C.  §  3502(4).  Accordingly,  the 
requirements  of  Pub.  L  96-511  do  not 
apply. 

Interested  parties  are  invited  to 
submit  written  comments  on  the 
proposed  regulations  to  the  OFI.  Five 
copies  should  be  submitted  by  May  18, 
1981. 

Dated:  April  13, 1981. 

John  T.  Rhett, 

Federal  Inspector. 

For  the  reasons  set  out  above,  the 
Office  of  the  Federal  Inspector  proposes 
to  amend  Title  10  of  the  Code  of  Federal 
Regulations,  Subchapter  A,  by  adding  a 
new  part.  Part  1504,  to  read  as  follows: 

PART  1504— GATHERING.  HANDLING, 
AND  DISCLOSING  INFORMATION 

Subpart  A— Procedures  Governing  OFI 
Information  Requests,  Subpoetui  Process, 
Judiciai  Enforcement,  and  Administrative 
Sanctions 

Sec. 

1504.101  Scope. 

1504.102  General  oversight — OFI  requests 
for  information. 

1504.103  General  oversight — ^informal 
sanctions. 

1504.104  General  oversight — subpoenas. 

1504.105  General  oversight — compliance 
orders. 

1504.106  General  oversight — judicial 
enforcement. 

1504.107  Formal  OFI  proceedings — 
discovery. 

1504.108  Formal  OFI  proceedings — 
subpoenas. 

1504.109  Formal  OFI  proceedings — 
compliance  orders. 

1504.110  Formal  OFI  proceedings — judicial 
enforcement. 

Subpart  B — Treatment  of  “Sen^tive”  and 
“Business”  Information 

1504.201  General  policy. 

1504.202  Document  categories. 

1504.203  Factors  governing  designation  of 
information  as  “sensitive." 

1504.204  Factors  governing  designation  of 
information  as  “business." 

1504.205  Procedures  to  designate 
information  as  “sensitive." 

1504.206  Treatment  of  “sensitive” 
information. 

1504.207  Procedures  to  designate 
information  as  “business.” 

1504.208  Treatment  of  "business" 
information. 

Subpart  C— Public  Requests,  for 
Information 

1504.301  Purpose  and  scope. 


Sec. 

1504.302  Policy  on  disclosure  of  OFI 
records. 

1504.303  Partial  disclosure  of  records. 

1504.304  Existing  records. 

1504.305  Where  and  to  whom  request  for 
OFI  records  should  be  sent. 

1504.306  Form  of  request. 

1504.307  Requests  which  do  not  reasonably 
describe  records  sought. 

1504.308  Responsibilities  of  Freedom  of 
Information  Officer. 

1504.309  Time  allowed  for  issuance  of  initial 
determination. 

1504.310  Records  of  other  Federal  agencies. 

1504.311  Records  obtained  from  the  public, 
notice  to  the  donor. 

1504.312  Initial  denial  of  requests. 

1504.313  Appeals  from  initial  denials. 

1504.314  Appeal  determinations. 

1504.315  Contents  of  determination  denying 
appeal. 

1504.316  Time  allowed  for  issuance  of 
appeal  determination. 

1504.317  Exemption  categories. 

1504.318  Fees;  payment;  waiver. 

Authority:  5  U.S.C.  552;  Sections  7(a)(5)  and 

9  of  the  Alaska  Natural  Gas  Transportation 
Act,  15  U.S.C.  Section  719;  and  sections  102 
and  202  of  Reorganization  Plan  No.  1  of  1979 
(44  FR  33663,  June  12, 1979). 

Subpart  A— Procedures  Governing  OR 
Information  Requests,  Subpoena 
Process,  Judicial  EnforcemenL  and 
Administrative  Sanctions 

§  1504.101  Scope. 

(a)  The  Federal  Inspector  has 
expansive  authority  to  collect 
information  which  “he  deems  necessary 
to  carry  out  his  responsibilities.”  Section 
7(a)(5)(D)  of  the  Alaska  Natural  Gas 
Transportation  Act  (ANGTA),  15  U.S.C. 
719e(a)(5)(D).  Absent  voluntary 
submission,  the  Office  of  the  Federal 
Inspector  (OFI)  may  issue  an 
administrative  subpoena  and,  if 
necessary,  pursue  judicial  enforcement 
of  unsatisfied  subpoenas. 

(b)  This  subpart  describes  the 
procedures  which  will  be  used  when 
voluntary  OFI  requests  for  information 
relevant  to  the  general  oversight 
functions  of  the  OFI  are  not  f^filled.  It 
also  provides  the  procedures  to  be  used 
during  any  formal  OFI  proceeding  for 
issuing  and  enforcing  administrative 
subpoenas. 

§  1504.102  General  oversight— OFI 
requests  for  Information. 

(a)  The  OFI  will  exercise  its 
jurisdiction  mainly  through  general 
project  oversight,  not  through  ad  hoc 
adjudication.  As  a  result,  most  of  the 
on’s  requests  for  information  should 
occur  outside  the  confines  of  litigation. 

(b)  The  OFI  will  make  requests  for 
information  in  writing,  except  when  a 
written  communication  would  result  in 
an  unacceptable  delay,  in  which  case 
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any  oral  request  will  be  confirmed  in 
writing.  Requests  will  provide  an 
adequate  description  of  the  information 
requested  and  state  a  reasonable  period 
of  time,  consistent  with  the  mandate  of 
ANGTA  to  expedite  the  regulatory 
process,  within  which  the  information 
should  be  submitted. 

(c)  When  the  request  for  information 
has  not  been  satisfied,  the  OFI  may  take 
further  action  under  either  or  both 
Sections  1504.103  and  1504.104  below. 

§  1504.103  General  oversight— informal 
sanctions. 

(a)  If  the  request  for  needed 
information  is  not  satisfied,  as  per 
paragraph  1504.102(c)  immediately 
above,  the  OFI  may — as  an  alternative 
to  or  in  addition  to  issuing  an 
adminstrative  subpoena — withhold  any 
regulatory  approval  or  monitoring  action 
to  which  the  needed  information  relates, 

(b)  The  director  of  the  OFI  office 
responsible  for  the  specific  regulatory 
approval  or  monitoring  action  and  in 
need  of  the  information  withheld  may, 
after  consultation  with  the  General 
Counsel,  withhold  such  approval  or 
action,  as  per  paragraph  (a)  of  this 
section. 

(c)  Delays  associated  with  the  OFI 
withholding  approval  or  action,  as  per 
paragraph  (a)  of  this  section,  will  be 
attributed  to  the  recalcitrant  entity,  to 
which  the  unsatisfied  but  valid 
information  request  had  been  made. 

§  1504.104  General  oversight- 
subpoenas. 

(a)  Justification.  If  the  request  for 
needed  information  is  not  satisfied,  as 
per  §  1504.102(c),  the  OFI  may  issue  a 
subpoena  compelling  production  under 
this  section. 

(b)  Issuance.  Subpoenas  for  the 
production  of  information  deemed 
necessary  for  the  OFI  to  carry  out  its 
general  oversight  and  monitoring 
responsibilities  may  be  issued  either  by 
the  Federal  Inspector  or  by  the  OFI 
General  Counsel  or  designee. 

(c)  Contents.  Subpoenas  will  bear  the 
OFI  name  and  seal  and  the  name  and 
position  of  the  issuing  officer. 
Subpoenas  will  command  the 
production  of  reasonably  described 
information  at  a  designated  place  and 
time,  not  to  exceed  10  calendar  days 
from  date  of  service: 

(d)  Service. 

(1)  A  subpoena  will  be  served  upon 
the  person(s)  named  in  the  subpoena  by 
delivering  a  copy  of  the  subpoena  to  the 
person(s)  named. 

(2)  Delivery  of  the  subpoena  may  be 
made  by: 

(i)  Any  legally-accepted  method,  or 


(ii)  Any  other  method  that  provides 
the  person  with  actual  notice  prior  to  the 
return  date  of  the  subpoena. 

(e)  Motion  to  quash.  A  motion  to 
quash  a  subpoena  may  be  made  no  more 
than  5  calendar  days  from  the  date  of 
service.  Such  motion  shall  be  filed  with 
the  issuing  officer  and  shall  set  forth 
specific  reasons  why  the  information 
requested  is  clearly  not  necessary  for  the 
OFI  to  carry  out  its  duties.  The  issuing 
officer  may  deny  or  grant  the  motion  in 
whole  or  part;  stay  or  extend  the  time  for 
compliance;  or  modify  the  subpoena  as 
appropriate. 

§  1504.105  General  oversight— compliance 
orders. 

(a)  When  a  subpoena  issued  pursuant 
to  Section  1504.104  has  been  neither 
quashed  nor  satisified,  the  OFI  may 
issue  a  compliance  order,  as  per  Section 
11(a)(1)  of  ANGTA,  15  U.S.C.  §  719(a)(1). 
Either  the  Federal  Inspector  or  the  OFI 
General  Counsel  may  issue  such  an 
order. 

(b)  Such  compliance  order  will  specify 
(1)  the  subpoena  violated  and  (2)  a  time 
of  compliance,  not  to  exceed  10  calendar 
days. 

§  1504.106  General  oversight— Judicial 
enforcement. 

In  addition  to  pursuing  remedies 
available  under  other  applicable 
provisions  of  law,  the  OFI  may,  after  the 
issuance  and  violation  of  a  compliance 
order, 

(a)  Seek  judicial  enforcement  of  the 
unsatisfied  subpoena; 

(b)  Commence  a  civil  action  pursuant 
to  Section  11(a)(2)  of  ANGTA,  15  U.S.C. 

§  719i(a)(2),  in  the  district  court  of  the 
United  States  having  venue  for 
appropriate  relief,  including  an 
injunction  against  or  civil  penalties  (not 
to  exceed  $25,000  per  day)  for,  violating 
the  compliance  order;  and/or 

(c)  Where  appropriate,  seek  an  order 
from  the  district  court  holding  the 
defendant  in  contempt  of  court. 

§  1504.107  Formal  OFI  proceedings— 
Discovery. 

(a)  To  the  extent  that  it  undertakes  an 
enforcement  or  other  regulatory  action 
which  requires  an  agency  hearing  on  the  • 
record  or  which  otherwise  could  result 

in  the  imposition  of  serious  sanctions 
against  the  responding  person,  the  OFI 
will  gather  the  necessary  information 
through  interrogatories,  document 
production,  depositions,  and  other  forms 
of  discovery. 

(b)  The  rules  governing  such  discovery 
will  appear  as  part  of  the  OFI’s  rules  of  , 
practice  and  procedure,  10  CFR  Part 
1508. 

(c)  Unjustified  refusal  to  comply  with 
discovery  requests  may  result  in  the  OFI 


issuing  a  subpoena  compelling 
compliance,  as  per  Section  1504.108. 

§  1504.106  Formal  OFI  proceedings— 
subpoenas. 

(a)  Justification.  If  the  discovery 
request  for  information  is  refused,  as  per 
§  1504.107(c),  if  a  requested  witness 
refuses  to  appear,  or  if  a  party  refuses  to 
produce  evidence,  the  OFI  may  issue  a 
subpoena  compelling  discovery, 
attendance,  or  production  under  this 
Section. 

(b)  Issuance.  Subpoenas  justified 
under  paragraph  (a)  of  this  section  may 
be  issued  by  the  On  presiding  officer  on 
his  or  her  own  motion  or  on  a  motion 
filed  with  the  presiding  officer  by  any 
party  to  the  OFI  proceeding.  Subpoenas 
will  be  issued  if  the  presiding  officer 
finds  that  the  information  requested  is 
necessary  to  the  duties  of  the  OFI  and 
should  not  otherwise  be  withheld. 

(c)  Contents.  Subpoenas  will  bear  the 
OFI  name  and  seal,  the  name  and 
position  of  the  issuing  officer,  and  the 
title  of  the  proceeding.  Subpoenas  will 
command  a  named  person  to  testify  or 
produce  reasonably  described  evidence 
or  information  at  a  designated  time  and 
place. 

(d)  Service.  Service  will  be 
accomplished  in  accordance  with 
paragraph  1504.104(d). 

(e)  Motion  to  quash.  A  motion  to 
quash  a  subpoena  may  be  made  no  more 
than  5  calendar  days  from  the  date  of 
service.  Such  motion  shall  be  filed  with 
the  OFI  presiding  officer  who  issued  the 
subpoena  (and  where  appropriate 
served  on  the  party  applying  for  the 
subpoena)  and  shall  set  forth  specific 
reasons  why  the  information  requested 
is  clearly  not  necessary  for  the  OFI  to 
carry  out  its  duties,  or  should  otherwise 
be  withheld.  The  OFI  presiding  officer 
may  deny  or  grant  the  motion  in  whole 
or  part;  stay  or  extend  the  time  for 
compliance;  or  modify  the  subpoena  as 
appropriate. 

§  1504.109  Formal  OFI  proceedings- 
compliance  orders. 

When  a  subpoena  issued  pursuant  to 
§  1504.108  has  been  neither  quashed  nor 
satisfied,  the  OFI  may  issue  a 
compliance  order  in  accordance  with  the 
procedures  set  forth  in  §  1504.105. 

§  1504.110  Formal  OFI  proceedings— 
Judicial  enforcement 

Judicial  enforcement  of  a  compliance 
order,  issued  under  §  1504.109,  may  be 
sought  in  accordance  with  §  1504.106. 
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Subpart  B— Treatment  of  “Sensitive” 
and  “Business”  Information 

§  1504.201  General  policy. 

(a)  The  OFI  agrees  in  advance  to 
resist  disclosure  of  “sensitive” 
information,  a  narrow  category 
including  national  security,  true  trade 
secret,  critical  procurement,  and  secrecy 
agreement  information. 

(b)  For  “business”  information 
(proprietary  documents  with  some 
marketable  value),  however,  the  OFI 
only  agrees  (1)  to  give  to  the  submitter 
notice  and  opportunity  to  object,  and  (2) 
to  balance  the  competing  interests  as  to 
disclosure. 

§  1504.202  Document  categories. 

(a)  The  "sensitive”  category  is  very 
narrow,  only  including  documents 
which,  except  under  court  order,  should 
in  no  case  be  distributed  outside  the 
government  (and  in  most  cases  retained 
just  within  the  OFI).  The  following  types 
of  information  are  “sensitive”: 

(1)  Documents  classified  for  national 
security  reasons  are  “sensitive."  the 
only  contemplated  examples  of  which 
relate  to  the  reciprocal  procurement 
review  wit  the  Northern  Pipeline  Agency 
in  Canada. 

(2)  True  trade  secrets,  in  the  nature  of 
patentable  processes,  also  come  within 
the  “sensitive"  category. 

(3)  The  same  holds  true  for  critical 
procurement  information,  disclosure  of 
which  during  the  bidding  process  would 
cause  demonstratable  competitive  harm. 

(4)  The  “sensitive"  category  also 
includes  information  originally  received 
by  the  submitter  under  a  bona  fide 
secrecy  agreement  from  the  third  party 
originator  of  the  information. 

(5)  There  could  possibly  be  other 
documents  received  under 
circumstances  warranting  limited  or  no 
distribution.  Privileged  information 
developed  during  non-ANGTS  litigation, 
for  example,  might  warrant  an  OFI 
agreement  to  resist  disclosure.  Privacy 
considerations  might  also  be  relevant 
here.  Because  “sensitive”  designation  of 
this  type  of  information  is  presently  only 
hypothetical,  it  will  receive  no 
elaboration  in  §  1504.203. 

(b)  The  “business”  category  entails 
information  developed  at  a  cost  and 
possessing  demonstrable  market  value. 
This  is  basically  proprietary 
information,  disclosure  of  which  would 
reduce  or  eliminate  its  value  to  the 
submitter.  Unlike  “sensitive" 
information,  “business”  information 
may,  under  certain  circumstances,  be 
disclosed  to  the  public.  The  OFI  will 
balance  the  economic  impact  of 
disclosure  against  the  public  interest  in 
access. 


§  1504.203  Factors  governing  designation 
of  information  as  “sensitive.” 

(a)  National  security.  While  relatively 
rare,  the  first  type  of  "sensitive” 
information  to  be  protected  by  the  OFI 
is  “classified”  information.  Through  a 
formal  U.S.-Canadian  exchange  of 
diplomatic  notes  establishing  reciprocal 
procedures  to  adminster  procurement 
oversight  the  OFI  is  required  to 
maintain  the  “conHdentiality”  of  certain 
information  disclosed  by  the  Northern 
Pipeline  Agency.  Such  information 
would  constitute  “foreign  goverrunent 
information”  and  as  such  would  be 
classiHed  as  “confidential”  under 
Executive  Order  12065.  During  the 
limited  period  of  the  procurement 
process,  while  this  information 
continues  to  be  “confidential.”  the  OFI 
will  deny  public  access  under  FOIA 
exemption  (b)(1),  that  is,  information 
properly  classified  under  Executive 
Order  as  “in  the  interest  of  national 
defense  or  foreign  policy.”  (See 

§  1504.317(a)(1)  of  Subpart  C  of  this 
Part). 

(b)  Trade  secrets.  True  trade  secrets 
are  the  core  of  the  “sensitive”  category. 
The  ANGTS  sponsors  might  have  to 
contract  for  some  highly  specialized, 
technical,  and  secret  process  or 
mechanism  instrumental  to  the  design  or 
construction  effort.  Public  disclosure  of 
the  process  itself — as  contrasted  to  what 
was  produced  by  use  of  the  process — 
would  cause  the  contractor  severe 
economic  and  competitive  loss. 
Disclosure  of  such  trade  secrets  is  not  in 
the  public  interest,  for  it  could  both 
hamper  project  expedition  and  also 
escalate  construction  costs.  Therefore, 
the  OFI  will  resist  any  FOIA  request  for 
such  information,  as  well  as  discourage 
requests  fiY)m  other  agencies  or 
Congressional  committees,  unless 
adequate  protections  are  provided. 

FOIA  exemption  b(4) — ^while  broader 
than  just  trade  secrets — ^will  be 
employed.  (See  §  1504.317(a)(4)  of 
Subpart  C  of  this  Part).  So  too,  the  Trade 
Secrets  Act  prohibition  against 
unauthorized  disclosure  applies 
primarily  to  information  like  these  true 
trade  secrets. 

(c)  Secrecy  Agreements.  The  OFI  will 
scrutinize  information  under  secrecy 
agreements  ft’om  a  narrow  perspective 
similar  to  that  employed  for  true  trade 
secrets.  These  secrecy  agreements  could 
well  be  insisted  upon  by  the  trade  secret 
owner  contracting  with  the  ANGTS 
sponsor.  The  OFI  will  closely  review 
such  secrecy  agreements  to  assure  that 
they  are: 

(1)  Absolutely  necessary; 

(2)  Enforceable  against  the  submitter 
(as  through  penalty  assessment);  and 


(3)  Not  formed  to  circumvent  the  OFT s 
regulations  limiting  special  treatment  for 
“sensitive”  information. 

(d)  Critical  procurement.  Critical 
procurement  information  will  be 
protected  through  the  FOIA  b(4) 
exemption,  and  includes  primarily 
tentative  bids  (price,  vendor,  and 
conditions),  disclosure  of  which  before 
completion  of  the  process  would  skew 
the  procurelment,  leading  to  delay  and/ 
or  cost  escalation.  Nevertheless,  as  each 
procurement  is  completed,  the  adverse 
effects  of  disclosure  would  appear  to 
decline  or  disappear  altogether.  The 
information  would  then  no  longer  be 
critical.  Accordingly,  unless  a 
compelling  case  to  the  contrary  can  be 
made  by  the  ANGTS  sponsor,  the  OFI 
will  remove  the  “sensitive”  designation 
after  contracts  have  been  awarded. 

§  1504.204  Factors  governing  designation 
of  information  as  “business”. 

(a)  Proprietary  nature.  “Business” 
information  is  proprietary  in  nature.  The 
ANGTS  sponsor  owns  it,  and  it  has 
value.  In  particular,  the  ANGTS  sponsor 
will  incur  substantial  costs  to  develop  or 
purchase  numerous  studies,  plans, 
designs,  methods,  systems,  etc., 
associated  with  project  completion. 

While  not  “sensitive"  information,  these 
documents  nonetheless  possess  some 
value;  that  is,  the  sponsors  might  at 
some  time  find  a  willing  buyer  for  the 
information. 

(b)  Treatment.  “Business”  information 
generally  comes  within  FOIA  exemption 
b(4),  but  the  OFI  is  not  committed 
necessarily  to  resisting  its  public 
disclosure.  Instead,  the  OFI  will  balance 
the  economic  harm  of  disclosure  against 
the  public  interest  supporting  the  access 
request.  In  so  doing,  the  OFI  will  first 
notify  the  submitter  of  “business” 
information  that  a  request  for  access  has 
been  made  or  that  the  OFI  on  its  own 
initiative  intends  to  disclose  it,  as 
detailed  in  Section  1504.208  below.  The 
submitter  will  then  have  the  burden  of 
proving  to  the  OFI  that  the  requested 
information  is  truly  valuable  and  that 
disclosure  will  reduce  or  eliminate  that 
value. 

(c)  Factors  against  disclosure.  While 
OFI  disclosure  of  such  information 
would  not,  strictly  speaking,  impair 
competitive  position,  it  might  reduce  or 
eliminate  the  potential  for  revenues  from 
a  future  sale.  Beside  this  general 
economic  impact,  the  OFI  will  consider 
the  following  ANGTS-specific  factors 
militating  against  disclosure: 

(1)  For  “business”  information  merely 
held  by  an  ANGTS  sponsor  but  owned 
by  a  third  party,  such  as  procurement- 
related  information  of  a  prospective 
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vendor  or  contractor,  public  disclosure 
might  be  shown  to  impair  the  sponsor’s 
ability  to  procure  future  goods  and 
services  at  a  reasonable  price. 

(2)  To  the  extent  that  “business” 
information  is  utilized  by  the  sponsors 
for  ANGTS  construction,  the  associated 
costs  will  be  capitalized  for  rate  base 
inclusion.  As  such,  the  consumers  of 
Alaskan  gas  will  pay  for  such 
“business”  information.  The  revenues 
from  any  subsequent  sale  of  this 
“business”  information  should  be  used 
as  a  credit  to  rate  base,  thereby 
benefitting  the  gas  consumer,  who  has 
been  paying  for  such  information. 
Therefore,  when  ruling  on  requests  for 
public  disclosure  of  the  sponsors’ 
“business”  information,  Uie  OFI  will 
consider,  on  the  one  hand,  the  likelihood 
and  magnitude  of  future  gas  consumer 
rate  reduction  if  access  is  denied  and, 
on  the  other  hand,  the  purpose  to  be 
ser\'ed  if  access  is  granted. 

(3)  While  the  OFI’s  authority  to  gather 
information  is  expansive  (see  Subpart  A 
of  this  Part],  public  disclosure  of  certain 
types  of  “business”  information  might 
increase  submitter  resistance  and 
thereby  increase  the  OFI’s  need  to  use 
compulsory  rather  than  voluntary 
process  for  subsequent  information 
gathering.  This  eventuality  could  impair 
the  OFI's  ability  to  expedite  ANGTS 
construction,  something  which  the  OFI 
would  try  to  avoid. 

(d)  Factors  favoring  disclosure.  (1) 
Disclosure  is  the  statutory  preference 
under  FOIA. 

(2)  For  “business”  information  related 
to  its  overall  role  of  administering  the 
equal  opportunity  program  for  ANGTS 
preconstruction  and  construction  (see  43 
CFR  Part  34  and  10  CFR  Part  1534),  the 
OFI  will  accord  the  maximum  public 
access  permitted  within  relevant  legal 
parameters,  as  described  in  this  subpart. 

§  1504.205  Procedures  to  designate 
information  as  “sensitive.” 

(a)  Any  person,  who  has  been 
requested  by  the  OFI  to  provide 
information  which  that  person  believes 
to  be  “sensitive,”  must  so  designate  the 
information  on  its  face  and  also  submit, 
simultaneously  with  the  information,  a 
petition  justifying  that  “sensitive” 
designation. 

(b)  A  petition  for  “sensitive” 
designation  must  contain  the  following: 

(1)  A  thorough  statement  (including 
documentary  support  and  sworn 
affidavits  if  appropriate)  explaining  why 
the  information  is  “sensitive,"  pursuant 
to  the  criteria  set  forth  in  §  1 1504.202 
and  1504.203; 

(2)  When  appropriate,  the  length  of 
time  and  the  circumstances  under  which 


the  information  should  remain 
designated  “sensitive”;  and 
'  (3)  The  name  and  address  by  which 
the  petitioner  can  promptly  be  reached 
by  the  OFI  (through  letter  or  telegram) 
concerning  the  petitioned-for 
designation. 

(c)  Upon  receipt  of  the  petition,  the 
OH  General  Counsel  or  designee  will 
determine  whether  information  will  be 
designated  as  “sensitive.” 

(1)  The  General  Counsel  or  designee 
will  make  this  determination  as  soon 
after  receipt  of  the  petition  as  is 
practicable,  but  in  fte  interim  the 
petitioner  may  not  assume  that  the 
petition  has  been  approved. 

(2)  The  General  Coimsel  or  designee 
will  notify  the  petitioner  of  one  of  the 
three  following  determinations: 

(i)  The  information  is  designated  as 
“sensitive”  and  thus  will  be  protected 
from  public  disclosure  under  all 
circumstances,  as  per  §  1504.206; 

(ii)  The  information  is  not  designated 
as  “sensitive,"  in  which  case  the 
petitioner  may,  where  appropriate, 
consider  petitioning  the  OFI  for  a 
“business”  designation,  as  per 

§  1504.207;  or 

(iii)  The  petition  is  inadequate  for 
making  a  final  determination,  in  which 
case  the  petitioner  will  have  five 
calendar  days  from  receipt  of  the 
determination  in  which  to  cure  the 
petition. 

§  1504.206  Treatment  of  “sensitive” 
information. 

(a)  For  information  designated  by  the 
OFI  as  “sensitive,”  under  paragraph 
1504.205(c)(2)(i),  the  OH  will  take  the 
following  internal  steps; 

(1)  The  designated  information  will  be 
officially  stamped  on  its  face  as 
“sensitive,”  with  the  notations  that 
public  disclosure  is  absolutely 
prohibited;  that  the  OFI  General 
Counsel  must  first  approve  disclosure 
within  the  Government;  and  that 
internal  distribution  and  copying  is  also 
prohibited  unless  approved  by  the  OFI 
Security  Officer. 

(2)  The  OFI  will  impose  stringent 
internal  control  procedures  for  the 
designated  information,  including 
special  locked  storage  facilities,  an 
assigned  custodian,  and  a  system  of 
written  logs  to  assure  limitation  on 
distribution  and  copying. 

(b)  When  a  request  for  public 
disclosure  of  the  designated  information 
is  received,  the  OH  Freedom  of 
Information  Officer  will  so  notify  the 
original  submitter  of  the  “sensitive” 
information. 

(c)  If  the  OFI  subsequently  encounters 
difficulties  in  resisting  public  disclosure 
of  “sensitive”  information,  the  OH 


General  Counsel  or  designee  will  so 
notify  the  original  submitter,  affording 
an  opportunity  for  the  submitter  to  take 
whatever  supplemental  legal  action  it 
deems  appropriate  to  assist  the  OFI  in 
resisting  disclosure. 

§  1504.207  Procedures  to  designate 
information  as  “business”. 

(a)  Any  person,  who  has  been 
requested  by  the  OH  to  provide 
information  which  that  person  believes 
to  be  “business,”  must  so  designate  the 
information  on  its  face  and  also  submit, 
simultaneously  with  the  information,  a 
petition  justifying  that  “business” 
designation. 

(b)  A  petition  for  “business” 
designation  must  contain  the  following: 

(1)  A  concise  statement  explaining 
why  the  information  is  “business,” 
pursuant  to  the  criteria  set  forth  in 

§  1504.204  of  this  Part,  including 
particular  analysis  of  the  factors  and 
against  disclosure; 

(2)  When  appropriate,  the  length  of 
time  and  the  circumstances  under  which 
the  information  should  remain 
designated  “business”;  and 

(3)  The  name  and  address  of  a 
responsible  person,  who  can  speak  for 
the  petitioner  and  who  can  promptly  be 
reached  by  the  OFI  (through  the  letter  or 
telegram)  concerning  the  petitioned-for 
designation. 

(c)  Upon  receipt  of  the  petition,  the 
OH  General  Counsel  will  briefly  review 
the  matter  and  reject  petitions  which  are 
patently  inadequate.  This  brief  review, 
however,  does  not  constitute  final  action 
on  the  petition.  Until  the  petition  is 
formally  considered  (see  §  1504.208  of 
this  part)  by  the  OH,  the  petitioner  may 
not  assume  that  the  petition  has  been 
approved. 

§  1504.208  Treatment  of  “business” 
information. 

(a)  For  information  petitioned  to  be 
designated  as  “business,”  for  which  the 
petition  has  not  been  rejected  as 
patently  inadequate  under  §  1504.207(c) 
immediately  above,  the  OFI  will  stamp 
“‘business’  petition  pending,”  with  the 
notation  that  public  disclosure  is  not 
allowed  without  prior  official  OFI 
approval  pursuant  to  this  Section, 
whether  in  thci  case  of  FOIA  requests  or 
disclosure  at  the  OH  employee’s  own 
initiative.  Otherwise,  the  OFI  will 
impose  no  special  procedures  for 
internal  control. 

(b)  When  a  request  for  public 
disclosure  of  the  information  stamped 
“business”  is  received  or  when  the  OFI 
on  its  own  initiative  intends  to  make 
public  disclosure,  the  OFI  Freedom  of 
Information  Officer  will  so  notify  the 
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original  submitter  of  the  information, 
giving  the  submitter  up  to  five  days  to 
supplement  the  original  petition  for 
“business"  designation,  first  filed 
pursuant  to  §  1504,207(a)  above.  This 
supplementation  should  include  the 
following: 

(1)  Statement  of  any  change  in  facts 
since  the  petition  was  first  filed 
(including  whether  the  petition  has 
become  unnecessary): 

(2)  Detailed  explanation  of  the  market 
value  of  the  information  at  issue  and 
why  disclosure  would  reduce  or 
eliminate  that  value;  and 

(3)  Suggested  ways  to  minimize 
economic  harm  from  disclosure  while 
still  affording  public  access,  such  as 
isolating  the  specific  portions  of 
documents  warranting  special 
treatment. 

(c)  As  part  of  the  OFI  initial 
determination  on  any  FOIA  request  for 
stamped  information  (under  Sections 
1504,309  and  1504.312  of  Subpart  C 
below)  or  as  part  of  an  independent  OFI 
decision  to  disclose  that  stamped 
information  to  the  public,  the  OFI 
General  Counsel  or  designee  will  make 
one  of  the  following  decisions  on  the 
pending  petition  for  “business” 
designation: 

(1)  The  information  is  not  “business” 
within  the  meaning  of  §  1504.204(a),  and 
the  petition  is  therefore  denied.  If  there 
is  no  other  reason  to  withhold  public 
disclosure,  the  OFI  Freedom  of 
Information  Officer  will  then  grant  the 
FOIA  request. 

(2)  The  information  is  “business” 
within  the  meaning  of  §  1504.204(a).  The 
petition  is  therefore  granted  and  the 
information  is  designated  as  “business.” 
However,  when  balancing  the  competing 
factors  as  to  disclosure  imder 

§  §  1504.204(b)-(d),-  the  public  interest 
favors  disclosure.  Thus,  the  OFI 
Freedom  of  Information  Officer  will  then 
grant  the  FOIA  request. 

(3)  The  information  is  “business” 
within  the  meaning  of  §  1504.204(a).  The 
petition  is  therefore  granted,  and  the 
information  is  designated  as  “business.” 
When  balancing  the  competing  factors 
as  to  disclosure  under  §  1504.204(b)-(d) 
the  public  interest  is  against  disclosure. 
Thus,  the  OFI  Freedom  of  Information 
Officer  will  then  deny  the  FOIA  request 
as  per  §  1504.312  of  Subpart  C  below, 
subject  to  the  petitioner’s  ongoing 
assistance  to  the  OFI  in  defense  of  any 
proceeding  that  might  thereafter  be 
brought  to  compel  the  OFI  to  disclose 
the  “business”  information. 

(d)  The  OFI  Freedom  of  Information 
Officer  will  immediately  advise  the 
petitioner  (submitter  of  the  information 
at  issue)  ofi 


(1)  The  determinations  made  pusuant 
to  either  §  1504.208(c)(1)  or 

§  1504.208(c)(2)  and 

(2)  The  fact  that  the  information  at 
issue  will  be  publicly  disclosed  within 
ten  calendar  days  of  that  determination. 

Subpart  C— Public  Requests  for 
Information 

§  1504.301  Purpose  and  scope. 

(a)  This  subpart  describes  the 
procedures  by  which  records  may  be 
obtained  from  the  Office  of  the  Federal 
Inspector  for  the  Alaska  Natural  Gas 
Transportation  System  (OFI),  in  accord 
with  the  Freedom  of  Information  Act,  5 
U.S.C.  Section  552.  That  provision  of  law 
requires  that  this  agency,  “upon  any 
request  (other  than  that  made  by 
another  Federal  agency)  for  records 
which  (1)  reasonably  describes  such 
records,  and  (2)  is  made  in  accordance 
with  published  rules  stating  the  time, 
place,  fees  (if  any),  and  procedures  to  be 
followed,  shall  make  the  records 
promptly  available  to  any  person.” 

(b)  The  procedures  in  this  subpart  do 
not  apply  to  requests  for  records 
published  in  the  Federal  Register,  for 
materials  which  are  legally  owned  by 
OFI  employees  in  their  personal 
capacity,  and  for  materials  which  are 
readily  available  to  the  public,  such  as 
books,  journals,  and  periodicals 
available  through  reference  libraries, 
even  is  such  materials  are  in  OFl's 
possession. 

§  1504.302  Policy  on  disclosure  of  OFI 
records. 

(a)  The  OFI  will  make  records 
available  to  the  public,  to  the  greatest 
extent  possible  in  keeping  with: 

(1)  The  spirit  of  the  Freedom  of 
Information  Act, 

(2)  The  rights  of  individuals  to 
privacy, 

(3)  The  rights  of  persons  in  “sensitive” 
and  “business”  information  entitled  to 
special  treatment  (pursuant  to  Subpart  B 
of  this  Part),  and 

(4)  The  need  to  promote  frank  internal 
policy  deliberations  and  to  pursue 
official  activities  without  undue 
disruption. 

(b)  All  OFI  records  shall  be  available 
to  the  public  upon  request,  unless 
disclosure  is  prohibited  by  court  order. 
Executive  Order,  statute,  provision  of 
this  subsection,  or  an  exemption  under 
the  Freedom  of  Information  Act. 

§  1504.303  Partial  disclosure  of  records. 

If  a  requested  record  contains  both 
exempt  and  non  exempt  material,  the 
nonexempt  material  shall  be  disclosed 
after  the  exempt  material  has  been 
deleted. 


§  1504.304  Existing  records. 

(a)  The  Freedom  of  Information  Act 
does  not  require  the  creation  of  new 
records  in  response  to  a  request,  nor 
does  it  require  the  OFI  to  place  a 
requestor's  name  on  a  distribution  list 
for  automatic  receipt  of  certain  kinds  of 
records  as  they  come  into  existence. 
Instead,  it  establishes  requirements  for 
disclosure  of  existing  records. 

(b)  All  existing  OF!  records  are 
subject  to  routine  destruction  according 
to  standard  record  retention  schedules. 

§  1504.305  Where  and  to  whom  requests 
for  OFI  records  should  be  sent. 

(a)  Although  OFI  records  may  be 
located  in  or  more  of  the  OFl’s  branch 
offices,  all  requests  for  OFI  records 
should  be  sent  to  OFI  Headquarters, 
addressed  to:  Office  of  the  Federal 
Inspector,  Alaska  Natural  Gas 
Transportation  System.  Freedom  of 
Information  Officer,  Room  3407,  Post 
Office  Building,  12th  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20044. 

(b)  To  the  extent  that  requests  are 
received  by  a  branch  o^ce  of  the  OFI, 
the  request  will  not  be  deemed  received 
by  the  OFI  until  received  at  OFI 
headquarters,  following  transmission  by 
the  branch  office. 

§  1504.306  Form  of  request. 

A  request  shall  be  made  in  writing 
and  shall  reasonably  describe  the 
records  sought  in  a  way  that  will  permit 
their  identification  and  location.  If  such 
information  is  available,  the  request 
should  identify  the  subject  matter  of  the 
record,  the  date  when  it  was  made,  the 
person(s)  or  the  office  which  made  the 
records,  the  present  custodian  of  the 
record,  and  any  other  information  which 
will  assist  in  the  location  of  the 
requested  records. 

§  1504.307  Requests  which  do  not 
reasonably  describe  records  sought 

(a)  If  the  description  of  the  records 
sought  in  the  request  is  not  sufficient  to 
allow  the  OFI  to  identify  and  locate  the 
requested  records,  the  OFI  will  notify 
the  requestor  that  the  request  cannot  be 
processed  further  until  additional 
information  is  furnished. 

(b)  The  OFI  will  make  reasonable 
effort  to  assist  in  the  identification  and 
description  of  records  sought  and  to 
assist  the  requestor  in  formulating  his 
request. 

(c)  If  a  request  is  described  in  general 
terms  (e.g.,  all  records  having  to  do  with 
a  certain  area),  the  OFI  may 
communicate  with  the  requestor  with  a 
view  towards  reducing  the 
administrative  burden  of  processing  a 
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broad  request  and  minimizing  the  fees 
payable  by  the  requestor. 

§  1504.308  Responsibilities  of  Freedom  of 
information  Officer. 

(a)  Upon  receipt  of  a  written  request, 
the  Freedom  of  Information  Officer  shall 
mark  the  request  with  the  date  of 
receipt,  indicate  the  date  by  which  a 
response  is  due,  and  note  any  other 
pertinent  administrative  information. 

The  Freedom  of  Information  Officer 
shall  monitor  the  handling  of  the  initial 
request  and  any  appeals  to  ensure  a 
timely  response. 

(b)  The  Freedom  of  Information 
Officer  shall  maintain  a  file  concerning 
each  initial  request  and  any  appeals 
received.  This  file  shall  contain  a  copy 
of  the  request,  initial  and  appeal 
determinations,  and  other  pertinent 
correspondence  and  records. 

(c)  The  Freedom  of  Information 
Officer  shall  collect  and  maintain  the 
information  necessarj'  to  compile  the 
reports  required  by  5  U.S.C.  552(d]. 

§  1504.309  Time  allowed  for  issuance  of 
initial  determination. 

(a)  Except  as  otherwise  provided  in 
this  Section,  the  Freedom  of  Information 
Officer  shall  not  later  than  the  tenth 
w'orking  day  after  the  date  of  receipt  of 
a  request  for  records,  issue  a  w'ritten 
determination  to  the  requestor,  stating: 

(1)  Which  of  the  requested  records 
will,  and  which  will  not,  be  released, 
and 

(2)  The  reason  for  any  denial  of  a 
request. 

(b)  The  period  of  10  working  days 
shall  be  measured  from  the  date  the 
request  is  first  received,  pursuant  to 
Section  1504.305  of  this  Part. 

(c)  There  shall  be  excluded  from  the 
period  of  10  working  days  (or  any 
extension  thereof)  any  time  which 
elapses  between  the  date  when  a 
requestor  is  notified  by  the  OFI  that  his 
request  does  not  reasonably  identify  the 
records  sought  and  the  date  when  the 
requestor  furnishes  a  reasonable 
indentification. 

(d)  There  shall  also  be  excluded  from 
the  period  of  10  working  days  (or  any 
extension  thereof)  any  time  which 
elapses  between  the  date  when  a 
requestor  is  notified  by  the  OFI  that 
prepayment  of  fees  is  required  and  the 
date  when  the  requestor  pays,  or  makes 
suitable  arrangements  to  pay  such 
charges.  See  paragraph  1504.318(c). 

(e)  The  OFI  may  extend  the  basic  10- 
day  period  established  under  paragraph 
1504.309(a)  by  a  period  not  to  exceed  10 
additional  working  days  by  furnishing 
written  notice  to  the  requestor,  within 
the  basic  10-day  period,  stating  the 
reasons  for  such  extension  and  the  date 


by  which  the  OFI  expects  to  be  able  to 
issue  a  determination.  The  period  may 
be  so  extended  only  when  absolutely 
necessary,  only  for  the  period  required, 
and  only  when  one  or  more  of  the 
following  circumstances  require  the 
extension: 

(1)  There  is  a  need  to  search  for  and 
collect  the  requested  records  from  field 
facilities; 

(2)  There  is  a  need  to  search  for, 
collect,  and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(3)  There  is  a  need  for  consultation, 
which  shall  be  conducted  with  all 
practicable  speed,  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request  (or  among 
two  or  more  components  of  the  OFI). 

(f)  Failure  of  the  OFI  to  issue  a 
determination  within  the  10-day  period 
(together  with  any  authorized 
extensions)  shall  constitute  final  agency 
action,  which  authorizes  the  requestor  to 
commence  an  action  in  an  appropriate 
Federal  District  Court  to  obtain  the 
records. 

§  1504.310  Records  of  other  Federal 
agencies. 

(a)  If  the  release  of  a  record  would  be 
of  concern  to  both  the  OFI  and  another 
Federal  agency,  the  record  will  be  made 
available  by  the  OFI  only  if  the  interest 
of  OFI  is  the  primary  interest.  The  OFI 
has  the  primary  interest  in  a  record  if  it 
was  developed  pursuant  to  OFI 
regulations,  directives,  or  request,  even 
though  the  record  originated  outside  the 

on. 

(b)  If  the  OFI  does  not  have  primary 
interest  in  the  records,  the  request  shall 
be  referred  in  writing  to  the  agency 
having  the  primary  interest. 

§1504.311  Records  obtained  from  the 
public;  notice  to  the  donor. 

(a)  If  a  requested  record  was  obtained 
by  the  OFI  from  a  person  or  entity 
outside  the  Government,  the  OFI  official 
responsible  for  processing  the  request 
shall,  before  making  a  decision  on  the 
request  and  when  it  is  administratively 
feasible  to  do  so,  seek  the  views  of  that 
person  or  entity  in  writing  on  whether 
the  record  should  be  released. 

(b)  For  “sensitive”  or  "business" 
information,  notice  to  the  entity 
providing  the  information  is  required 
and  governed  by  Subpart  B  of  this  Part. 

§  1504.312  Initial  denial  of  requests. 

(a)  An  initial  denial  of  a  request  may 
be  issued  only  for  one  or  more  of  the 
following  reasons: 

(1)  The  record  requested  is  not  known 
to  exist. 


(2)  The  record  is  not  in  the  OFI’s 
possession. 

(3)  A  statutory  provision,  a  provision 
of  this  Part,  a  court  order,  or  an 
Executive  Order  requires  that  the 
information  not  be  disclosed. 

(4)  The  record  is  exempt  from 
mandatory  disclosure  under  5  U.S.C. 
552(b),  and  the  OFI  has  decided  that  the 
public  interest  would  not  be  served  by 
disclosure. 

(5)  The  record  is  believed  to  exist  in 
OFI's  possession  but  has  not  yet  been 
located  (see  paragraph  1504.312(e) 
below). 

(b)  Each  initial  determination  to  deny 
a  request  shall  be  written,  signed,  and 
dated,  and  it  shall  state  the  basis  for 
denial  of  a  record  or  any  part  of  a 
record. 

(c)  The  written  denial  of  a  request 
shall  include  the  name  and  title  of  the 
person(s)  participating  in  a  decision  to 
deny  that  request. 

(d)  The  denial  shall  state  the 
administrative  procedure  for  appealing 
this  determination  against  releasing  any 
record  or  part  of  a  record. 

(e)  When  a  request  must  be  denied 
because  the  record  has  not  yet  been 
located  (although  it  is  believed  to  exist 
in  OFI's  possession),  the  OFI  office 
responsible  for  maintaining  the  record 
shall  both  continue  to  search  diligently 
(until  it  is  located  or  it  appears  that  the 
record  does  not  exist  or  is  not  in  OFI's 
possession),  and  also  periodically 
inform  the  requestor  of  the  office's 
progress. 

§  1504.313  Appeals  from  initial  denials. 

(a)  Any  person  whose  request  has 
been  denied  in  whole  or  in  part  by  an 
initial  determination  may  appeal  that 
denial  by  addressing  a  written  appeal  to 
the  address  shown  in  Section  1504.305. 

(b)  An  appeal  should  be  mailed  no 
later  than  30  calendar  days  after  the 
date  the  requestor  received  the  initial 
determination  denying  the  request.  An 
untimely  appeal  may  be  treated  either 
as  a  timely  appeal  or  as  a  new  request, 
at  the  option  of  the  Freedom  of 
Information  Officer. 

(c)  The  appeal  letter  shall  contain  the 
date  of  the  initial  determination,  and  the 
name  and  address  of  the  person  who 
issued  the  initial  denial.  'The  appeal 
letter  shall  also  indicate  which  of  the 
records,  to  which  access  was  denied, 
are  the  subject  of  the  appeal. 

§  1504.314  Appeal  determinations. 

(a)  The  Federal  Inspector  will  make 
one  of  the  following  legal 
determinations  in  connection  with  every 
appeal  from  the  initial  denial  of  a 
request  for  an  existing,  located  record: 
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(1)  The  record  must  be  disclosed; 

(2)  The  record  must  not  be  disclosed, 
because  a  statute  or  a  provision  of  this 
Part  so  requires:  or 

(3)  The  record  is  exempt  from 
mandatory  disclosure  but  legally  may  be 
disclosed  as  a  matter  of  OFl  discretion. 

(b)  The  Federal  Inspector  may  decide 
to  delegate  his  authority  over  the  appeal 
process. 

§  1504.315  Contents  of  determination 
denying  appeal. 

A  determination  denying  an  appeal 
from  an  initial  denial  shall  contain  the 
following: 

(a)  It  shall  be  in  writing; 

(b)  It  shall  state  which  of  the 
exemptions  in  5  U.S.C.  552(b)  apply  to 
each  requested  existing  record; 

(c)  It  shall  state  the  reason(s)  for 
denial  of  the  appeal; 

(d)  It  shall  also  state  the  name  and 
position  of  each  OFI  officer  or  employee 
who  directed  that  the  appeal  be  denied: 
and 

(e)  It  shall  further  state  that  the  person 
whose  request  was  denied  may  obtain 
judicial  review  of  the  denial  by 
complaint  filed  with  the  District  Court  of 
the  United  States  in  the  District  in  which 
the  complainant  resides,  in  which  the 
OFI  records  are  situated,  or  in  the 
District  of  Columbia,  pursuant  to  5 
U.S.C.  552(a)(4). 

§1504.316  Time  allowed  for  issuance  of 
appeal  determination. 

(a)  Except  as  otherwise  provided  in 
this  Section,  the  Federal  Inspector 
shall — no  later  than  the  twentieth 
working  day  after  the  date  of  receipt  by 
the  Freedom  of  Information  Officer  at 
OFI  Headquarters  of  an  appeal  from  an 
initial  denial  of  a  request  for  records — 
issue  a  written  determination  stating 
which  of  the  requested  records  (as  to 
which  an  appeal  was  made)  shall  be 
disclosed  and  which  shall  not  be 
disclosed. 

(b)  The  period  of  20  working  days 
shall  be  measured  from  the  date  when 
an  appeal  is  first  received  by  the 
Freedom  of  Information  Officer  at  OFI 
Headquarters. 

(c)  The  Federal  Inspector  may  extend 
the  basic  20-day  period  established 
under  paragraph  1504.310(a)  by  a  period 
not  to  exceed  10  additional  working 
days,  by  furnishing  written  notice  to  the 
requestor  within  the  basic  20-day 
period,  stating  the  reasons  for  such 
extension  and  the  date  by  which  the 
Federal  Inspector  expects  to  be  able  to 
issue  a  determination.  The  period  may 
be  so  extended  only  when  absolutely 
necessary,  only  for  the  period  required, 
and  only  when  one  or  more  of  the 


following  circumstances  require  the 
extension: 

(1)  There  is  a  need  to  search  for  and 
collect  the  records  from  field  facilities  or 
other  establishments  that  are  separate 
from  the  office  processing  the  appeal: 

(2)  There  is  a  need  to  search  for, 
collect,  and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request:  or 

(3)  There  is  a  need  for  consultation, 
which  shall  be  conducted  with  all 
practicable  speed,  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request,  or  among 
two  or  more  components  of  the  OFI. 

§  1504.317  Exemption  categories. 

(а)  5  U.S.C.  552(b)  establishes  nine 
exclusive  categories  of  matters  which 
are  exempt  from  the  mandatory 
disclosure  requirements  of  5  U.S.C. 
552(a).  No  request  under  5  U.S.C.  552  for 
an  existing,  located  record  in  the  OFI’s 
possession  shall  be  denied  by  any  OFI 
office  or  employee,  unless  the  record 
contains  (or  its  disclosure  would  reveal) 
matters  which  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order  (See  Subpart  B 
of  this  Part): 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency, 

(3)  Specifically  exempted  from 
disclosure  by  statute,  other  than  5  U.S.C. 
552(b);  Provided,  that  such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential 
(See  Subpart  B  of  this  Part); 

(5)  Interagency  or  intragency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party,  other 
than  an  agency,  in  litigation  with  the 
agency: 

(б)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Investigatory  records  compiled  for 
law  enforcement  purposes,  but  only  to 
the  extent  that  the  production  of  such 
records  would  (i)  interfere  with 
enforcement  proceedings,  (ii)  deprive  a 
person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication,  (iii)  constitute  an 


unwarranted  invasion  of  personal 
privacy,  (iv)  disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a 
record  complied  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source,  (v)  disclose 
investigative  techniques  and  procedures, 
or  (vi)  endanger  the  life  or  physical 
safety  of  law  enforcement  personnel: 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  The  fact  that  the  appplicability  of 
an  exemption  permits  the  withholding  of 
a  requested  record  (or  portion  thereof) 
does  not  necessarily  mean  that  the 
record  must  or  should  be  withheld. 

§  1504.318  Fees;  payment;  waiver. 

(a)  Fee  schedule.  Fees  will  be  charged 
requestors  for  searching  for  and 
reproducing  requested  records,  in 
accordance  with  the  following  schedule: 
Record  search  time  (OFI  employees). 
$5.00  per  half  hour,  computer 
programming  time  (OFI  employees), 
$16.00  per  half  hour;  reproduction  of 
documents  (paper  copy  of  paper 
original),  $0.20  per  page;  and  other  costs 
of  searching  for  or  duplicating  records 
(including  such  items  as:  computer 
system  time;  contractor  computer 
programming  time:  reproduction  of 
photographs,  microforms,  or  magnetic 
tape;  computer  printouts;  and 
transportation  of  records),  actual  direct 
cost  of  the  OFI. 

(b)  Method  of  payment  All  fee 
payments  shall  be  in  the  form  of  a  check 
or  money  order  payable  to  the  order  of 
the  "The  Office  of  the  Federal  Inspector. 
Alaska  Natural  Gas  Transportation 
System"  and  shall  be  sent  to  the  address 
in  §  1504.305. 

(c)  Prepayment  or  assurance  of 
payment.  If  the  OFI  determines  or 
estimates  that  the  unpaid  fees 
attributable  to  one  or  more  requests  by 
the  same  requestor  exceed  or  will 
exceed  $25.00,  OFI  need  not  search  for. 
duplicate,  or  disclose  records  in 
response  to  any  request  by  that 
requestor  until  the  requestor  pays,  or 
makes  acceptable  arrangements  to  pay, 
the  total  amount  of  fees  due  (or 
estimated  to  become  due)  under  this 
Section.  (See  §  1504.309(d)).  In  such  a 
case,  the  OFI  office  shall  promptly 
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inform  the  requestor  (by  telephone,  if 
practicable)  of  the  need  to  make 
payment  or  arrangements  to  pay. 

(d)  Reduction  or  waiver  of  fee.  The  fee 
chargeable  under  this  section  may  be 
reduced  or  waived  by  the  OFI,  if  the 
public  interest  would  be  served.  A 
request  for  reduction  or  waiver  of  fees 
should  be  addressed  to  the  OFI  Freedom 
of  Information  Officer. 


(e)  The  OFI  Freedom  of  Information 
Officer  shall  maintain  a  record  of  all 
fees  charged  requestors  for  searching  for 
and  reproducing  requested  records 
under  this  section.  If,  after  the  end  of  60 
calender  days  from  the  date  on  which 
request  for  payment  was  made,  the 
requestor  has  not  submitted  payment  to 
the  OFI  Freedom  of  Information  Officer, 
the  Freedom  of  Information  Officer  shall 
place  the  requestor’s  name  on  a 


delinquent  list.  If  a  requestor  whose 
name  appears  on  the  delinquent  list 
makes  another  request  under  this  part, 
the  OFI  Freedom  of  Information  Officer 
shall  inform  the  requestor  that  the  OFI 
will  not  process  the  request  until  the 
requestor  submits  payment  of  the 
overdue  fee  from  the  earlier  request. 

(FR  Doc.  81-11692  Filed  4-15-81;  8:45  am) 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday /Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

41  FR  32914,  August  6,  1976.) 

'  . 

Monday 

Tuesday 

Wednesday  Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD  • 

USDA/FNS 

DOT/COAST  GUARD  USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA  • 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

eSA 

eSA 

Documents  normally  scheduled  for  publication  on  a  day  that  Day-of-the-Week  Program  Coordinator, 

will  be  a  Federal  holiday  will  be  published  the  next  work  Office  of  the  Federal  Register, 

day  following  the  holiday.  National  Archives  and  Records  Service, 

Comments  on  this  program  are  still  invited.  General  Services  Administration, 

Comments  should  be  submitted  to  the  Washington,  D.C.  20408. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

(Last  Listing  April  13, 1981;  last  cumulative  listing  for  the  96th 
Congress  (1980),  January  7, 1981.] 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register  in  cooperation 

with  Old  Dominion  University. 

WHAT:  Public  briefings  (approximately  2Vt  hours] 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public’s  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration's  efforts  to  encourage  public 
participation  in  Government  actions.  There 
will  be  no  discussion  of  specific  agency 
regulations. 

WHEN:  April  29  at  9:00  a.m.  and  1:00  p.m. 

(identical  sessions). 

WHERE:  Webb  Center,  Old  Dominion  University, 
Norfolk,  Va. 

RESERVATIONS:  Call  Henry  Schmoele,  (804)  440-3329. 


Announcing  the  latest  edition  .  .  . 

Guide  to 
Record 
Retention 
Requirements 


4>  ^ 

WvK  V  '  " 


Revised  as  of  January  1, 1981 

This  useful  reference  tool,  compiled  from  agency 
regulations  and  U.S.  Statutes,  is  designed  to  assist 
industry  and  various  sectors  of  the  public  with  their 
Federal  recordkeeping  obligations. 

The  various  digests  in  the  “Guide”  tell  the  user  (1) 
what  records  must  be  kept,  (2)  who  must  keep  them, 
and  (3)  how  long  they  must  be  kept. 

In  addition,  the  “Guide”  contains  the  names,  ad^ 
dresses,  and  phone  numbers  of  contact  persons 
within  most  agencies  who  can  answer  substantive 
questions  about  the  requirements. 

Each  digest  also  carries  a  reference  to  the  full  text 
of  the  basic  law  or  regulation  providing  for  such 
retention. 

The  booklet's  index  lists  for  ready  reference  the 
categories  of  persons,  groups,  and  products  affected 
by  Federal  record  retention  requirements. 

Compiled  by  Office  of  the  Federal  Register,  National 
Archives  and  Records  Service,  General  Services 
Administration 

Order  from  Superintendent  of  Documents, 

U.S.  Government  Printing  Office, 

Washington,  D.C.  20402 
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